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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA, 
Plaintiff,

STATE OF NEW YORK, )
STATE OF NEW JERSEY, )
STATE OF CONNECTICUT, )
HOOSIER ENVIRONMENTAL COUNCIL,) 
and OHIO ENVIRONMENTAL COUNCIL,)

Plaintiff-Intervenors, )

vs. l:99-cv-1693-UM-JMS

PSI ENERGY, INC. and
THE CINCINNATI GAS & ELECTRIC 
COMPANY,

Defendants.

FINAL JURY INSTRUCTIONS
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INSTRUCTION NO. 1

Members of the jury, the evidence and arguments in this case have been 

completed, and I will now instruct you as to the law applicable to this case. It 

is your duty to follow all of the instructions.

You must not question any rule of law stated in these instructions. 

Regardless of any opinion you may have as to what the law ought to be, you 

must base your verdict upon the law as it is set out herein.

It is your duty to determine the facts from the evidence in this cause. 

You are to apply the law given to you in these instructions to the facts and in 

this way decide the case.
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INSTRUCTION NO. 2

Unless you are otherwise instructed, the evidence in the case always 

consists of the sworn testimony of the witnesses, regardless of who may have 

called them; all exhibits received in evidence, regardless of who may have 

produced them; and all facts which may have been admitted or stipulated.

Any evidence to which an objection was sustained by the Court, and any 

evidence ordered stricken by the Court, must be entirely disregarded.
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INSTRUCTION NO. 3

The burden is on the plaintiffs, and on the defendants for any affirmative 

defense, to prove every essential element of the case by a preponderance of 

all of the evidence. A preponderance of the evidence is evidence which, when 

considered and compared with that opposed to it, has more convincing force 

and produces in your minds a belief that what is sought to be proven is more 

likely true than not true. Your verdict may not be based on mere speculation.

If the proof fails to establish any essential element of plaintiffs' case by 

a preponderance of the evidence, or if the evidence on any essential element 

thereof is equally balanced, then you should find for the defendants.

I will hereafter use the phrase "if you find." Such phrase means "if you 

find from a preponderance of all the evidence," as just defined.
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INSTRUCTION NO. 4

The law of this case is contained in these Instructions, considered as a 

whole. You are bound by your oath to follow the law.

Your job is to determine the facts. Do so without bias or prejudice 

against, or sympathy for, either party. All persons, individuals and corporations 

alike, stand equal before the law and are to be dealt with as equals in the court 

of justice. You therefore must consider this case as an action between persons 

of equal standing in the community, of equal worth, and holding similar stations 

in life.
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INSTRUCTION NO. 5

You are the sole judges of the credibility — that is, the believability -- of 

the witnesses. Reconcile their testimony on the theory that all are accurate and 

truthful, if you can; but if you cannot, then you must determine whom you will 

believe and whom you will not believe and what is the truth.

In determining the credibility of the witnesses, you may take into 

consideration their interest or lack of interest in the result of this suit; their 

manner and bearing on the witness stand; their means or lack of means of 

knowing the facts about which they have testified; how far, if at all, they are 

either supported or contradicted by other evidence; their power of memory or 

the lack thereof; inconsistent statements made by them, if any; and from all 

the evidence you will give to each witness the credit to which he or she is 

entitled.

Inconsistencies or discrepancies in the testimony of a witness, or between 

the testimony of different witnesses, may or may not cause the jury to discredit 

such testimony. Two or more persons witnessing an incident or a transaction 

may see or hear it differently; and innocent mis-recollection, like failure of 

recollection, is not an uncommon experience. In weighing the effect of any 

discrepancy, you may consider whether it pertains to a matter of importance 

or an unimportant detail, and whether the discrepancy results from innocent 

error or intentional falsehood.



INSTRUCTION NO. 6

The testimony of a witness may be discredited or impeached by 

contradictory evidence, or by proving that he or she previousiy made a 

statement inconsistent with his or her present testimony. Before you could 

consider a witness to have been impeached on the basis of an earlier 

contradictory statement, you would, of course, first have to find as a fact that 

such statement was indeed made by the witness and that it in fact contradicts 

his or her present testimony, considering all of the circumstances under which 

you find it to have been made.

If you believe any witness has been impeached, and thus discredited, or 

has knowingly testified falsely concerning any material matter, you have a right 

to distrust such witness's testimony in other particulars; and you may reject all 

the testimony of that witness or give such credibility as you may think it 

deserves.
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INSTRUCTION NO. 7

The weight to be given to any particular evidence is not necessarily 

determined by the number of witnesses testifying on behalf of each side. You 

are to consider all the evidence in the case in determining the credibility of the 

witnesses. You may find that the testimony of a smaller number of witnesses 

for one side is more credible, and hence deserving of more weight, than the 

testimony of a greater number of witnesses for the other side.
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INSTRUCTION NO. 8

There are, generally speaking, two types of evidence. One is direct 

evidence, such as the testimony of an eyewitness. The other is indirect or 

circumstantial evidence, that is, proof of a certain fact or facts from which you 

reasonably may deduce another fact. In other words, circumstantial evidence 

is that by which proof of one fact also tends to prove another, according to the 

common experience of mankind.

The law makes no distinction between the two, but simply requires that 

the jury find the facts in accordance with all the evidence, both direct and 

circumstantial.
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INSTRUCTION NO. 9

You should use your common sense in weighing the evidence and 

consider the evidence in light of your own observations in life.

In our lives, we often look at one fact and conclude from it that another 

fact exists. In law we call this an "inference." A jury is allowed to make 

reasonable inferences. Any inferences you make must be reasonable and must 

be based on the evidence in the case.
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INSTRUCTION NO. 10

Neither by these instructions, nor by any ruling or remark which I have 

made, do I mean to indicate any opinion as to the facts or as to what your 

verdict should be. You are the sole and exclusive judges of the facts.
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INSTRUCTION NO. 11

The evidence from which you will find the facts consists of the testimony of 
witnesses, documents and other things received into the record as exhibits, and any 
facts the parties agree or stipulate to, or that the court may instruct you to find.

You are to consider only the evidence received in this case. You should consider 
this evidence in light of your own observations and experiences in life. You may draw 
such reasonable inferences as you believe to be justified from proven facts.

Certain things are not evidence and must not be considered by you. I will list 
them for you now:

1. Statements, arguments, and questions by counsel are not evidence.

2. Objections to questions are not evidence. The parties were entitled to make 
an objection when they believe evidence being offered is improper under the rules of 
evidence. You should not be influenced by the objection or by the Court's ruling on it. 
If the objection was sustained, ignore the question. If it was overruled, treat the 
answer like any other.

3. Testimony that the Court has excluded or told you to disregard is not 
evidence and must not be considered.

4. Anything you may have seen or heard outside the courtroom is not evidence 
and must be disregarded. You are to decide the case solely on the evidence presented 
here in the courtroom.
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INSTRUCTION NO. 12

Certain demonstrative exhibits such as photographs and charts have been 

shown to you. Such demonstrative exhibits are used for convenience and to 

help explain the facts of the case. They are not themselves evidence.
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INSTRUCTION NO. 13

The sworn testimony of several witnesses was taken by deposition prior 

to this trial. The testimony of a witness who for some proper reason cannot be 

present to testify in person may be presented in this form. Such testimony is 

given under oath and in the presence of the attorney for the parties, who 

question the witness. A stenographer records the testimony in a transcript so 

that you may later hear the questions asked and the answers given. Some of 

this sworn testimony was presented by reading the transcript to you; some of 

this sworn testimony was presented to you by videotape. You must consider 

this evidence in the same light and subject to the same tests that apply to 

testimony of other witnesses.
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INSTRUCTION NO. 14

During the trial, you heard the testimony of expert witnesses. This 

testimony is admissible where the subject matter involved requires knowledge, 

special study, training, or skill not within ordinary experience, and the witness 

is qualified to give an expert opinion.

However, the fact that an expert has given an opinion does not mean that 

you are bound by the opinion, or that you are obligated to accept the opinion 

as to the facts. You should assess the weight to be given to the expert opinion 

in light of all the evidence in the case.
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INSTRUCTION NO. 15

The law does not require any party to call as a witness every person who 

might have knowledge of the facts related to this trial. Similarly, the law does 

not require any party to present as exhibits all papers and things mentioned 

during this trial.
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INSTRUCTION NO. 16

SUMMARY OF THE CLAIMS

This is a civil case brought by the plaintiffs, who are the United States; 

the States of New York, New Jersey, and Connecticut; and two groups 

representing local citizens. Hoosier Environmental Council and Ohio 

Environmental Council. Plaintiffs allege that the defendants, PSI Energy, Inc. 

and the Cincinnati Gas & Electric Company, violated the New Source Review 

program, or the "NSR program," of the Clean Air Act and similar programs 

under Indiana and Ohio state law. The Clean Air Act gives citizens and states 

the right to bring suit to enforce the provisions of the Act, which includes the 

New Source Review program.

In enacting the New Source Review program. Congress had several 

purposes in mind. Specifically, the stated purposes of the program are (1) "to 

protect public health and welfare from any actual or potential adverse effect 

. . . from air pollution"; (2) "to preserve, protect, and enhance the air quality" 

in national parks and similar areas of "national or regional natural, recreational, 

scenic, or historic value"; (3) "to [ejnsure that economic growth will occur in 

a manner consistent with the preservation of existing clean air resources"; 

(4) to assure that emissions from a source in one state do not interfere with a 

plan "to prevent significant deterioration of air quality" in another state; and 

(5) to assure that a decision to allow increased air pollution to occur in an area 

"is made only after careful evaluation of all the consequences of such a 

decision" and after an opportunity for public participation in the decisionmaking 

process. 42 U.S.C. § 7470.
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INSTRUCTION NO. 16 . continued

In order to achieve the goals of the New Source Review program, both 

the federal and state New Source Review programs require sources of air 

pollution, such as power plants, to obtain a permit and install pollution controls 

when plants are constructed or when they go through any changes that 

reasonably might be expected to increase emissions above certain prescribed 

limits. Such changes are known as major modifications.

In this case. Plaintiffs contend that Defendants violated both the federal 

and state New Source Review programs by failing to comply with the 

requirements pertaining to permits and pollution controls before undertaking 

several construction projects at five different power plants. The specific 

projects at issue are as follows:

Project #1: Life extension project at Beckjord unit 1 from 
November 1987 to February 1988;

Project #2 Life extension project at Beckjord unit 2 from 
October 1987 to January 1988;

Project #3 Life extension project at Beckjord unit 3 from 
October 1985 to January 1986;

Project #4 Condenser retubing at Beckjord unit 5 from 
January 1991 to February 1991;

Proejct #5 Condensor retubing at Beckjord unit 6 from 
September 1994 to November 1994;

Project #6 Replacement of the pulverizers at Gallagher unit 
1 from April 1998 to July 1998;
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INSTRUCTION NO. lfi, continued

Project #7 Condensor retubing at Gallagher unit 2 from 
August 1990 to December 1990;

Project #8 Replacement of the pulverizers at Gallagher unit 
3 from February 1999 to April 1999;

Project #9 Replacement of the reheater tube section at 
Gibson unit 2 from February 2001 to May 2001;

Project #10 Replacement of the slope tubes and lower 
headers at Miami Fort unit 5, January 1995 to 
March 1995;

Project #11 Replacement of the front wall radiant 
superheater at Wabash River unit 2 from June 
1989 to July 1989;

Project #12 Replacement of the high temperature finishing 
superheater tubes and upper reheater tubing 
assemblies at Wabash River unit 2 from May 
1992 to September 1992;

Project #13 Replacement of the finishing, intermediate, and 
radiant superheater tubes and upper reheat tube 
bundles at Wabash River unit 3 from June 1989 
to October 1989; and

Project #15 Replacement of the boiler pass and heat 
recovery actions at Wabash River unit 5 from 
February 1990 to May 1990.
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INSTRUCTION NO. 17

MAJOR MODIFICATION

In this case, you must consider each project at issue and determine 

whether it is a major modification. The definition of a major modification has 

several components. The first and simplest definition is that a major 

modification is any physical change that increases the amount of air pollutant 

emitted above certain prescribed limits. The air pollutants involved in this case 

are sulfur dioxide and nitrogen oxides.

For each project, Plaintiffs have the burden of proving by a 

preponderance of the evidence that the project was a major modification. You 

must give separate consideration to each project in this case. In considering 

whether a project is a major modification, you must answer two questions that 

further define the term major modification:

1. Was there a physical change at a generating unit?

2. Should a reasonable power plant owner or operator have expected 
the physical change to result in a significant net increase in 
emissions, specifically for this case, an increase in either sulfur 
dioxide or nitrogen oxides?

Additional instructions for answering these two questions follow.

INSTRUCTION NO. 18 
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PHYSICAL CHANGE
The definition of a physical change is broad. There is no requirement that a 

project be a certain size or meet a certain cost threshold to be defined as a physical 

change. A physical change can consist of the repair and replacement of a single 

component, and can include the replacement of a piece of equipment with a new 

version of the same equipment. Certain activity, however, is excluded from the term 

physical change. Specifically, the activity that is excluded is known as routine 

maintenance, repair, and replacement, or"RMRR."

As a defense to the Plaintiffs' claims in this case. Defendants have alleged that 

some of their projects were routine maintenance, repair, and replacement activity and 

therefore not a physical change. It is Defendants' responsibility to prove that the 

projects qualify as routine maintenance, repair, and replacement. Therefore, you must 

find that a project was not routine maintenance, repair, and replacement unless 

Defendants prove by a preponderance of the evidence that a project qualifies as 

routine maintenance, repair, and replacement. If Defendants fail to satisfy that 

burden, you should conclude that a project does not qualify as routine maintenance, 

repair, and replacement activity and instead is a physical change. You should then 

proceed to the next question, whether a reasonable power plant owner or operator 

would have expected that physical change to result in a significant net increase in 

emissions.

On the other hand, if you find that Defendants have proved by a preponderance 

of the evidence that a particular project qualifies as routine maintenance, repair, and 

replacement, you must find Defendants not liable on that project.

INSTRUCTION NO. 19

ALLEGED ROUTINE MAINTENANCE, REPAIR, AND REPLACEMENT ACTIVITY
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You will not have to decide the issue of physical change or RMRR activity for all 

projects. Instead, you will only have to consider that issue for the projects that 

Defendants allege were RMRR activity. Those projects are as follows:

Project #4 Condensor retubing at Beckjord unit 5 from January 
1991 to February 1991;

Project #5 Condensor retubing at Beckjord unit 6 from 
September 1994 to November 1994;

Project #11 Replacement of the front wall radiant superheater at 
Wabash River unit 2 from June 1989 to July 1989;

Project #12 Replacement of the high temperature finishing superheater 
tubes and upper reheater tubing assemblies at Wabash 
River unit 2 from May 1992 to September 1992;

Project #13 Replacement of the finishing, intermediate, and 
radiant superheater tubes and upper reheat tube 
bundles at Wabash River unit 3 from June 1989 to 
October 1989; and

Project #15 Replacement of the boiler pass and heat recovery 
actions at Wabash River unit 5 from February 1990 to 
May 1990.

For each of the projects that Defendants have alleged involved RMRR activity, 

you must determine whether the particular project actually was RMRR activity.
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INSTRUCTION NO. 20

ROUTINE MAINTENANCE, REPAIR. AND REPLACEMENT ANALYSIS

In making your determination on whether a project constitutes RMRR 
activity, you should keep in mind that the RMRR exclusion applies to a narrow 

range of activities. Further, in deciding whether a project is RMRR, you may 
consider:

• the nature of the project;

• the extent of the work performed;

• the purpose of the project;

• how frequently the project is performed at the facility;

• how frequently the type of project is performed within the 
industry at other facilities; and

• the cost of the project.

No single factor is dispositive. Instead, for each project, you should 
consider the circumstances as a whole when making your determination on 
whether the project was RMRR activity.



2QSsev413g-aV-B^R-^WI-ffMS# D6«tfineRlda3F/iafeH CfS^SOSf 4Bagg»^4Gb62a3

INSTRUCTION NO. 21

SIGNIFICANT NET EMISSIONS INCREASES

After you have completed your RMRR analysis for the six projects listed in 

Instruction No. 19, you must address a second question for any project that you 

decided was not RMRR and for the remaining projects for which Defendants have not 

asserted the RMRR defense. Specifically, you must determine whether a reasonable 

power plant owner or operator would have expected a project to result in a significant 

net increase in emissions. A significant net increase is one that would be expected to 

result in a net increase of an air pollutant of 40 or more tons per year.

In this case, the pollutants are sulfur dioxide and nitrogen oxides. In 

considering whether a reasonable power plant owner or operator would have expected 

a project to result in a significant net increase in emissions, you must evaluate each 

of these pollutants individually at each project under consideration.

If a project was not RMRR and you conclude that a reasonable owner or operator 

should have expected a project to result in a significant net increase of 40 or more tons 

per year in sulfur dioxide or nitrogen oxides emissions, you should find that the project 

was a major modification and, consequently, your verdict should be for Plaintiffs.

If, on the other hand, a project was not RMRR and you conclude that a 

reasonable owner or operator should not have expected a project to result in a 

significant net increase of 40 or more tons per year in sulfur dioxide or nitrogen oxides 

emissions, you should find that the project was not a major modification and, 

consequently, your verdict should be for Defendants.
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INSTRUCTION NO. 22

PROJECTS REQUIRING AN EMISSIONS DETERMINATION

You must make a determination on significant net emissions increases for each 

of the projects that you concluded was not RMRR and for each of the following 

projects:

Project # 1 Life extension project at Beckjord unit 1 from 
November 1987 to February 1988;

Project #2 Life extension project at Beckjord unit 2 from October 
1987 to January 1988;

Project #3 Life extension project at Beckjord unit 3 from October 
1985 to January 1986;

Project #6 Replacement of the pulverizers at Gallagher unit 1 
from April 1998 to July 1998;

Project #7 Condenser retubing at Gallagher unit 2 from August 
1990 to December 1990;

Project #8 Replacement of the pulverizers at Gallagher unit 3 
from February 1999 to April 1999;

Project #9 Replacement of the reheater tube section at Gibson 
unit 2 from February 2001 to May 2001; and

Project #10 Replacement of the slope tubes and lower headers at Miami 
Fort unit 5, January 1995 to March 1995.
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INSTRUCTION NO. 23

ANALYSIS FOR SIGNIFICANT NET EMISSIONS INCREASES

Your consideration of whether a reasonable owner or operator should have 

expected a project to result in a significant net increase in emissions is not dependent 

upon whether emissions actually increased after a project. The law requires an owner 

or operator to make an assessment o r prediction on that question before the project 

begins. Therefore, you must look to the information available to Defendants at the 

time that they began a project and decide whether a reasonable owner or operator 

should have predicted that a project would have caused a net increase of 40 or more 

tons per year in sulfur dioxide or nitrogen oxide emissions. You should consider all 

relevant information available to Defendants at the time of the project, including prior 

operating data and Defendants' own statements and documents.

In making your determination, you should compare the emissions per year 

before a project began to the emissions predicted to result from the project. To do so, 

you must look at a reasonable baseline period which is representative of normal 

operations before a project was performed. In this case, for projects started before 

July 21, 1992, the proper baseline period is the 24 months immediately prior to the 

start of the project. For projects that started after July 21, 1992, the proper baseline 

period can be any 24-month period within the 5 years preceding the project as long as 

you are comfortable that the period is representative of the normal operation of a unit 

during those 5 years.
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INSTRUCTION NO. 23, continued

As a final matter, in making your determination you should exclude from your 

consideration a change in emissions that is unrelated to a physical change, that is, to 

the project itself. For instance, an increase that is unrelated to a physical change and 

instead is attributable to a growth in demand for electricity should be excluded. Such 

an exclusion is sometimes referred to as the "demand growth exclusion." The demand 

growth exclusion applies to emissions increases that could have been predicted or 

projected regardless of whether a physical change was to occur.

The burden is on Defendants to prove by a preponderance of the evidence that 

the demand growth exclusion applies to an emissions increase. In doing so. 

Defendants must demonstrate that the following two factors apply to the increase:

1. the unit could have accommodated the increase in emissions 
before the physical change; and

2. the increase is unrelated to the physical change.
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INSTRUCTION NO. 24

Your job as jurors in this case is to decide whether Defendants are liable 

for the claims asserted against them. Include in your consideration whether 

Defendants, in fact, complied with the law, not whether they intended to 

comply. In deciding whether Defendants are liable, you should not be 

concerned about the question of damages or whether any harm may have 

resulted from the alleged violations; that is the Court's role after you have 

reached a decision on liability. You should only concern yourselves with 

deciding whether the RMRR exclusion has been met for those projects for which 

Defendants have asserted this defense and whether significant net emissions 

increases were likely to result from the Defendants' projects as those questions 

have been outlined for you.
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INSTRUCTION NO. 2^

During this trial I permitted you to take notes. Many courts do not permit 

note-taking by jurors, and a word of caution is in order. There is always a 

tendency to attach undue importance to matters that one has written down. 

Some testimony that is considered unimportant at the time presented, and thus 

not written down, takes on greater importance later in the trial in light of all the 

evidence presented. Therefore, you are instructed that your notes are only a 

tool to aid your own individual memory and you should not compare your notes 

with those of other jurors in determining the content of any testimony or in 

evaluating the importance of any evidence. Your notes are not evidence, and 

are by no means a complete outline of the proceedings or a list of the highlights 

of the trial. Above all, your memory should be your greatest asset when it 

comes time to deliberate and render a decision in this case.

If you did takes notes, you must leave your notes in the jury room after 

your verdict has been returned.
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INSTRUCTION NO. 2^

It is necessary from this time untii you are discharged to remain together 

in a group and in the charge of the Baiiiff. You are not, during your 

deiiberations, to taik with anyone, other than your feiiow jurors and the Bailiff, 

Make known to him or her any of your wants, and if you wish to communicate 

with me place your questions in writing and the Bailiff will contact me if 

necessary.

When you go to the jury room, elect one of your number as foreperson. 

It is the duty of the foreperson to see that your discussions are orderly and that 

each juror has the opportunity to discuss and vote on each matter before you. 

The authority of the foreperson is otherwise the same as that of any other 

juror.

These Instructions are all in writing and I will send them to the jury room 

for your use in your deliberations upon your verdict. You will also be permitted 

to take the exhibits with you for your use in your deliberations. When you have 

arrived at your verdict, have the foreperson sign and date it and notify the 

Bailiff in whose charge you have been placed.
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INSTRUCTION NO. 27

I do not anticipate that you wiii need to communicate with me. If you do, 

however, the only proper way is in writing, signed by the foreperson, or if he 

or she is unwilling to do so, by some other juror, and given to the Bailiff and he 

or she will communicate with me.
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INSTRUCTION NO. 28

A Special Verdict Form has been prepared for you. You should fill out the 

Special Verdict Form as part of your deliberations.

(Special Verdict Form read)

In addition, a verdict form has been prepared for you.

(Verdict Form read)

Take these forms to the jury room and, when you have reached 

unanimous agreement on the verdicts, your foreperson will fill in, date and sign 

the forms and return the completed forms with you into open Court.
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA, )
Plaintiff, )

)
STATE OF NEW YORK, )
STATE OF NEW JERSEY, )
STATE OF CONNECTICUT, )
HOOSIER ENVIRONMENTAL COUNCIL,) 
and OHIO ENVIRONMENTAL COUNCIL,) 

Plaintiff-Intervenors, ) 
) 

vs. ) 
)

PSI ENERGY, INC. and )
THE CINCINNATI GAS & ELECTRIC) 
COMPANY, ) 

Defendants. )

l:99-cv-1693-LJM-JMS

SPECIAL VERDICT FORM

PROJECTS FOR WHICH DEFENDANTS ASSERT A 
ROUTINE MAINTENANCE, REPAIR, AND REPLACEMENT DEFENSE

1. Project #4: Condenser retubing at Beckjord unit 5 from January 1991 to 
February 1991;

a. Did Defendants prove by a preponderance of the evidence that the 
project qualified as RMRR activity?

 YES  NO

If you answered yes, return a verdict for Defendants on this project on 
the Verdict Form and proceed to the next project. If you answered no, then 
proceed to questions l.b. and l.c. below.
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b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

c. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to either question l.b. or l.c., return a verdict for Plaintiffs 
on this project on the Verdict Form and proceed to the next project. If you 
answered no to both questions l.b. and l.c., return a verdict for Defendants on 
this project on the Verdict Form and proceed to the next project.

2. Project #5: Condenser retubing at Beckjord unit 6 from September 1994 to 
November 1994;

a. Did Defendants prove by a preponderance of the evidence that the 
project qualified as RMRR activity?

 YES  NO

If you answered yes, return a verdict for Defendants on this project on 
the Verdict Form and proceed to the next project. If you answered no, then 
proceed to question 2.b. below.

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to question 2.b., return a verdict for Plaintiffs on this 
project on the Verdict Form and proceed to the next project. If you answered 
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no to questions 2.b., return a verdict for Defendants on this project on the 
Verdict Form and proceed to the next project.

3. Project #11: Replacement of the front wall radiant superheater at Wabash River 
unit 2 from June 1989 to July 1989;

a. Did Defendants prove by a preponderance of the evidence that the 
project qualified as RMRR activity?

 YES  NO

If you answered yes, return a verdict for Defendants on this project on 
the Verdict Form and proceed to the next project. If you answered no, then 
proceed to questions 3.b. and 3.c. below.

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

c. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to either question 3.b. or 3.c., return a verdict for Plaintiffs 
on this project on the Verdict Form and proceed to the next project. If you 
answered no to both questions 3.b. and 3.c., return a verdict for Defendants on 
this project on the Verdict Form and proceed to the next project.
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4. Project #12: Replacement of the high temperature finishing superheater tubes 
and upper reheater tubing assemblies at Wabash River unit 2 from May 1992 to 
September 1992;

a. Did Defendants prove by a preponderance of the evidence that the 
project qualified as RMRR activity?

 YES  NO

If you answered yes, return a verdict for Defendants on this project on 
the Verdict Form and proceed to the next project. If you answered no, then 
proceed to question 4.b. below.

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to question 4.b., return a verdict for Plaintiffs on this 
project on the Verdict Form and proceed to the next project. If you answered 
no to question 4.b., return a verdict for Defendants on this project on the 
Verdict Form and proceed to the next project.

5. Project #13: Replacement of the finishing, intermediate, and radiant 
superheater tubes and upper reheat tube bundles at Wabash River unit 3 from 
June 1989 to October 1989;

a. Did Defendants prove by a preponderance of the evidence that the 
project qualified as RMRR activity?

 YES  NO

If you answered yes, return a verdict for Defendants on this project on 
the Verdict Form and proceed to the next project. If you answered no, then 
proceed to questions 5.b. and 5.c. below.

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO
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c. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to either question 5.b. or 5.c., return a verdict for Plaintiffs 
on this project on the Verdict Form and proceed to the next project. If you 
answered no to both questions 5.b. and 5.c., return a verdict for Defendants on 
this project on the Verdict Form and proceed to the next project.

6. Project #15: Replacement of the boiler pass and heat recovery actions at 
Wabash River unit 5 from February 1990 to May 1990;

a. Did Defendants prove by a preponderance of the evidence that the 
project qualified as RMRR activity?

 YES  NO

If you answered yes, return a verdict for Defendants on this project on 
the Verdict Form and proceed to the next section. If you answered no, then 
proceed to questions 6.b. and 6.c. below.

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES NO

c. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to either question 6.b. or 6.C., return a verdict for 
Plaintiffs on this project on the Verdict Form and proceed to the next section. 
If you answered no to both questions 6.b. and 6.c., return a verdict for 
Defendants on this project on the Verdict Form and proceed to the next section.
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REMAINING PROJECTS

7. Project #1: Life extension project at Beckjord unit 1 from November 1987 to 
February 1988;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to either question 7.a. or 7.b., return a verdict for Plaintiffs 
on this project on the Verdict Form and proceed to the next project. If you 
answered no to both questions 7.a. and 7.b., return a verdict for Defendants on 
this project on the Verdict Form and proceed to the next project.

8. Project #2: Life extension project at Beckjord unit 2 from October 1987 to 
January 1988;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?
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 YES  NO

If you answered yes to either question 8.a. or 8.b., return a verdict for Plaintiffs 
on this project on the Verdict Form and proceed to the next project. If you 
answered no to both questions 8.a. and 8.b., return a verdict for Defendants on 
this project on the Verdict Form and proceed to the next project.

9. Project #3: Life extension project at Beckjord unit 3 from October 1985 to 
January 1986;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

b. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
nitrogen oxides emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to either question 9.a. or 9.b., return a verdict for Plaintiffs 
on this project on the Verdict Form and proceed to the next project. If you 
answered no to both questions 9.a. and 9.b., return a verdict for Defendants on 
this project on the Verdict Form and proceed to the next project.

10. Project # 6: Replacement of the pulverizers at Gallagher unit 1 from April 1998 
to July 1998;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to question 10.a., return a verdict for Plaintiffs on this 
project on the Verdict Form and proceed to the next project. If you answered
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no to both questions 10.a., return a verdict for Defendants on this project on the 
Verdict Form and proceed to the next project.

11. Project #7: Condensor retubing at Gallagher unit 2 from August 1990 to 
December 1990;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to question 11.a., return a verdict for Plaintiffs on this 
project on the Verdict Form and proceed to the next project. If you answered 
no to both questions 11.a., return a verdict for Defendants on this project on the 
Verdict Form and proceed to the next project.

12. Project # 8: Replacement of the pulverizers at Gallagher unit 3 from February 
1999 to April 1999;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to question 12.a., return a verdict for Plaintiffs on this 
project on the Verdict Form and proceed to the next project. If you answered 
no to question 12.a., return a verdict for Defendants on this project on the 
Verdict Form and proceed to the next project.

13. Project #9: Replacement of the reheater tube section at Gibson unit 2 from 
February 2001 to May 2001;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO
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If you answered yes to question 13.a., return a verdict for Plaintiffs on this 
project on the Verdict Form and proceed to the next project. If you answered 
no to both questions 13.a., return a verdict for Defendants on this project on the 
Verdict Form and proceed to the next project.

14. Project # 10: Replacement of the slope tubes and lower headers at Miami Fort 
unit 5, January 1995 to March 1995;

a. After considering any demand growth exclusion that you find Defendants 
have proven by a preponderance of the evidence for this project, did 
Plaintiffs prove by a preponderance of the evidence that a reasonable 
power plant owner or operator would have expected a net increase in 
sulfur dioxide emissions of 40 tons or more per year as a result of the 
project?

 YES  NO

If you answered yes to question 14.a., return a verdict for Plaintiffs on this 
project on the Verdict Form. If you answered no to both question 14.a., return 
a verdict for Defendants on this project on the Verdict Form.

Once you have completed all of the questions on this Special Verdict Form and 
filled out the Verdict Form, sign and date both this Special Verdict Form and 
the Verdict Form and inform the Bailiff that you have reached a verdict.

FOREPERSON Date
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA, )
Plaintiff, )

)
STATE OF NEW YORK, )
STATE OF NEW JERSEY, )
STATE OF CONNECTICUT, )
HOOSIER ENVIRONMENTAL COUNCIL,) 
and OHIO ENVIRONMENTAL COUNCIL,) 

Plaintiff-Intervenors, ) 
) 

vs. ) 
)

PSI ENERGY, INC. and )
THE CINCINNATI GAS & ELECTRIC) 
COMPANY, ) 

Defendants. )

l:99-cv-1693-LJM-JMS

VERDICT FORM

We, the Jury in the above-entitled action, unanimously find in favor of:

PROJECTS FOR WHICH DEFENDANTS ASSERT A 
ROUTINE MAINTENANCE, REPAIR, AND REPLACEMENT DEFENSE

Wabash River unit 2 from June 1989 to 
July 1989;

Plaintiffs .____ Defendants on Project #4, the condensor retubing 
project at Beckjord unit 5 from January 
1991 to February 1991;

Plaintiffs ,____ Defendants on Project #5, the condensor retubing 
project at Beckjord unit 6 from 
September 1994 to November 1994;

Plaintiffs .____ Defendants on Project #11, the front wall radiant 
superheater replacement project at
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____ Plaintiffs .____ Defendants

____ Plaintiffs .____ Defendants

_____ Plaintiffs_____ ____ Defendants

on Project #12, the high temperature 
finishing superheater tubes and upper 
reheater tubing assemblies replacement 
project at Wabash River unit 2 from 
May 1992 to September 1992;

on Project #13, the finishing, 
intermediate, and radiant superheater 
tubes and upper reheat tube bundles 
replacement project at Wabash River 
unit 3 from June 1989 to October 1989;

on Project #15, the boiler pass and heat 
recovery actions replacement project at 
Wabash River unit 5 from February 
1990 to May 1990;

REMAINING PROJECTS

Plaintiffs .____ Defendants on Project #1, the life extension project 
at Beckjord unit 1 from November 1987 
to February 1988;

Plaintiffs .____ Defendants on Project #2, the life extension project 
at Beckjord unit 2 from October 1987 to 
January 1988;

Plaintiffs .____ Defendants on Project #3, the life extension project 
at Beckjord unit 3 from October 1985 to 
January 1986;

Plaintiffs .____ Defendants on Project #6, the pulverizers 
replacement project at Gallagher unit 1 
from April 1998 to July 1998;

Plaintiffs .____ Defendants on Project #7, the condensor retubing 
project at Gallagher unit 2 from August 
1990 to December 1990;

Plaintiffs .____ Defendants on Project #8, the pulverizers 
replacement project at Gallagher unit 3 
from February 1999 to April 1999;

Plaintiffs .____ Defendants on Project #9, the reheater tube section 
replacement project at Gibson unit 2 
from February 2001 to May 2001; and

Plaintiffs .____ Defendants on Project #10, the slope tubes and 
lower headers replacement project at
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Miami Fort unit 5, January 1995 to 
March 1995.

FOREPERSON Date
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

NATURAL RESOURCES DEFENSE )

UNITED STATES OF AMERICA )

Plaintiff,
)
) Civil Action No. 2:10-cv-13101 -BAF-RSW

and
J
)
) Judge Bernard A. Friedman

Plaintiff-Intervenors )

COUNCIL, and SIERRA CLUB ) Magistrate Judge R. Steven Whalen
)

V. ) 
)

DTE ENERGY COMPANY, and 
DETROIT EDISON COMPANY

) 
)

Defendants.
) 
)

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

APPENDIX A

INDEX OF EXHIBITS

Exhibit Number Description

1 United States v. Cinergy Corp., l:99-cv-01693-LJM-JMS 
(S.D. Ind.), Final Jury Instructions, Dkt. 1335 (May 21, 
2008)

2 Memo from Don Clay to David Kee re: Applicability of 
Prevention of Significant Deterioration (PSD) and New 
Source Performance Standards (NSPS) Requirements to 
Wisconsin Electric Power Company Port Washington Life 
Extension Project (Sept. 9, 1988)

3 Compendium of Documents re: EPA Applications of the 
Routine Maintenance Exception (contains documents A-L)
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4 Letter from Francis Lyons to Henry Nickel re: applicability
determination for Detroit Edison’s “Dense Pack” project at 
Monroe Power Plant (May 23, 2000)

5 Michigan New Source Review Program Review performed
by U.S. EPA Region 5 (August 2004)

6 In re Tennessee Valley Authority, CAA Docket No. 00-6,
Final Order on Reconsideration (Sept. 15, 2000)

7 Memo from John Rasnic to George Czemiak re;
Applicability of New Source Review Circumvention 
Guidance to 3M - Maplewood, Minnesota (June 17, 1993)

8 Letter from Dianne McNally to Mark Wejkszner re:
Northampton PSD/NSR Analysis (Apr. 20, 2010)

9 PSD Workbook, A Practical Guide to Prevention of
Significant Deterioration, Michigan Dept, of Envtl. Quality 
(October 2003) (Excerpt)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )

Plaintiff, ) Civil Action No. 2:10-cv-13101-BAF-RSW

and
)
)
) Judge Bernard A. Friedman

NATURAL RESOURCES DEFENSE 
COUNCIL, and SIERRA CLUB

)
) Magistrate Judge R. Steven Whalen

Plaintiff-Intervenors
V.

) 
) 
) 
)

DTE ENERGY COMPANY, and 
DETROIT EDISON COMPANY

) 
)

Defendants.
) 
)

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 2
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-2-

operatlons below aaxiniB potential such that the earissions increases neccssarjr 
to trigaer applicability would not occur. The WEPCO should discuss its plans 
in this regard with EPK. Third, regarding NSPS applicability to unit X, 
additional inforwtlon is necessary to determine whether a physical or 
operational change would occur.

Thus, although this memorandum will serve to answer many of the Questions 
necessary to reaching final determinations, you should advise HEPCO that 
ultimately applicaoility depends upon changes in emissions after the renova­
tions and whether the company decides to take the steps which would enable it 
to lawfully avoid coverage. Also, KSPS coverage of unit 1 can only be deter­
mined after an evaluation of the additional information regarding the wort to 
be performed. In addition, as to KSPS, WEPCO should be advised to submit a 
formal request pursuant to 40 CFR 60.5 If it desires a final applicability 
determination.

As the need for further factual development here suggests, determinations 
of PSD and NSPS applicability are fact-specific, and must be made on a case-by- 
case basis. This memorandum provides a framework for analyzing the proposed 
Changes at Port Washington and gives EPA's views on relevant issues of legal 
interpretation. It should also be useful in assessing other so-called "life 
extension” projects In the future. However, any such project would need to be 
reviewed in light of all the facts and circumstances particular to It. Thus, 
a final decision regarding PSD and NSPS applicability here would not 
necessarily be determinative of coverage as to other life extension projects.

If you have any further questions regarding the discussion or conclusions 
in this memorandum, please have your staff contact David Solomon of tne New 
Source Review Section at PTS 629-5375.

1. Background

As mentioned in your March 25 request, the five coal-fired units at Port 
Washington began operation in 1935, 1943, 1948, 1949, and 1950, respectively. 
Each unit was initially rated at 80 megawatts electrical output capacity. In 
recent years, however, the performance of the units began to deteriorate due to 
age-related degradation of the physical plant. In particular, inspections 
performed by a WEPCO consultant in 1984 revealed extensive cracks originating 
from the internal surfaces of the rear steam drums and boiler bank boreholes in 
units 2, 3, 4, and 5, creating significant safety concerns. Because of these 
safety concerns and other age-related problems, in 1985 the operating levels 
of units 2, 3, and 4 were reduced, and unit 5 was removed from service. As a 
result of the plant's deteriorating condition, the maximum rated physical 
capacities of units 1. 2. 3. and 4 at this time are 45, 65, 75, and 55 
megawatts, respectively.

CIM30B6RM00Z4
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of Mintainine the plant In its present condition. Ratner, tnii is a 
highly unusual, if not unprecedented, and costly -project. Its purpose ft to 
coepVetely rehabilitate aging power generating units whose capacity has 
significantly deteriorated over a period of years, thereby restoring their 
original capacity and substantially extending the period of their utilization 
as an alternative to retiring thee as they approach the end of tneir useful 
physical and econooric life. The nost ieportant factors chat .would support 
■these conclusions are outlined below.

a. The project would involve the replacement of numerous aajor coeponents. 
The information submitted by WEPCO shows that the company intends to replace 
several components that are essential to the operation of the Port Washington 
plant. In particular, as noted above, WEPCO would replace the rear steam 
dnaas on the boilers at units 2, 3, 4, and S.. According to WEPCO, these steam 
drums are a type of "header* for the collection and distribution of steam 
and/or water within the boilers. They measure 60 feet long, 50.S inches in 
diameter, and 5.25 Inches thick, and their replacement is necessary to continue 
operation of the units in a safe condition. In addition, at each of the 
emissions units, WEPCO plans to repair or replace several other integral 
components, including replacement of the air heaters at units 1, 2, 3, and 4, 
The WEPCO also plans to renovate major mechanical and electrical auxiliary 
systems and common plant support facilities. The WEPCO intends to perform 
the vn>rfc over a 4-year period, utilizing successive 9-month outages at each 
unit. . ,

In its July B, 1987 application for authority to renovate to the Public 
Service Commission of Wisconsin (PSC), WEPCO described the life extension 
project and explained its purpose and necessity. The WEPCO took care to 
distinguish the proposed renovation work from routine maintenance that did 
not require PSC approval, explaining that: .

. . . [work items] falling into the category of repetitive 
maintenance that are normally performed during scheduled 
equipment outages do not require specific commission approval 
and, accordingly, are not included in this'application.

Thus, WEPCO's own earlier characterization of this project supports a 
finding that the planned renovations are not routine.

b. The purpose of the project is to significantly enhance the present 
efficiency ano capacity or tne plant and substantially extend its useful 
economic life. In its application to the PSC, WEPCO pointed out that due to 
age-related deterioration, total plant capability had declined by 40 percent. 
The company noted that the currently planned retirement dates for the Port 
Washington units, as set forth in its Advance Plan filed with the State, 
ranged from 1992 to 1999. However, WEPCO asserted that "extensive renovation 
of the five units and the plant common facilities is needed if operation of 
the plant is to be continued," In any event. WEPCO stated that the renovation 
work would allow the Port Washington plant to genehate power at its designed 
capacity until the year 2010, and thus “represents a life extension of the 
units."
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dlaaetcr, and EPA does not believe that they are coR>araOle In dlaMter, wall 
thickness, function, or leportance to the rear steaa drums at Port Mashinyton.^

d. the work called for under the project Is costly, both In relative 
and absolute tern. The latest Inforaatlon supplied by WEPCO Is that the 
renovation work at Port Washington will cost $87.5 erilUon, of which at least 
S4S.5 Million 1s designated as capital costsJ The WEPCO reports that, in 
terms of annuallxed costs, the renovation project will cost $7.8 million, as 
compared to $51.6 million for a new 400 megawatt plant. Thus, renovation 
costs represent approximately 15 percent of replacements costs.

2. Change in the Hethod of Operation

The renovation work at Port Washington would not constitute a "change 
in the method of operation* within the meaning of the PSD regulations. 
Itowevcr, It Is clear that the “physical change* and "operational change* ' 
components of the ‘major modification* definition are discrete and indepenoent. 
Thus, as explained below, PSD still applies if there 1s a physical change that 
will significantly increase net emissions.

In addition, the regulations exclude from the definition of physical or 
operational change *an Increase in the hours of operation or in the proauction 
rate” [see 40 CFR S2.21(b)(2)(i11)(f)]. The preamble to the rule [45 FR b2676, 
52704 (August 7, 1980)3, makes It clear that this exclusion Is intended to 
allow a company to lawfully increase emissions through a simple change in 
hours or rate of operation up to its potential to emit (unless already subject

^The UE^Cb's duly 29, 1988 letter to EPA stated (on page 13) that after 
further investigation, the company "learned of several examples* of steam drum 
failure and replacement. However, WEPCO provides no further details, other 
than noting that In one instance, the drum failed during initial testing and 
was replaced. Replacement of a failed component at a new facility presumably 
would not increase emissions from the facility, and probably would be viewed 
as routine if the alternative was to forego operation of that new facility. 
Under such circumstances, it is unlikely that the replacement would trigger 
the Act‘s requirements.

^The WEPCO's July 8, 1987 application to the PSC included a project 
cost estimate of $83.9 million, of which $45.6 million was designated as 
capital costs. A more recent cost estimate provided to EPA by WEPCO indicates 
that several work items are now deemed unnecessary, such that the cost of tne 
original project is now estimated at $70.5 million. However, all but $89,000 
of these reductions are designated as "maintenance* items. The recent submis­
sion also relates that the scope of the original project has now been expanded 
to include flue gas conditioning equipment and associated air neater work 
costing approximately $17 million. Although WEPCO has not broken down these 
additional costs Into capital and maintenance (or “expense") expenditures, it 
would appear that most, if not all, of this additional work would be classified 
as capital costs. Thus, it is highly likely that actual capital costs would 
be significantly higher than $45.6 million.

CIN3066RM0078
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It Is important to note In this reyaro that WEPCO, at Its option, couio 
"net out” of PSD review py accepting federally enforceable restrictions on 
Its potential to eertt after the renovation. This could occur through 
enhancaaent of existing pollution control equlpewnt, addition of new epuip- 

.■ent, acceptance of federally enforceable operational restrictions, or soae 
ccMobination of these Measures, Halting potential ealssions to a level not 
significantly greater than representative actual earissions prior to the 
renovations. Theoretically, WEPCO could alnialze the needed restrictions on 
Its potential to emit following the renovations if it could Show that sook 
period other than the atost recent two years is ‘aore representative of norm) 
source operation* [see 52.2X(b)(Zl)(<i)J. (Obviously, such a snowing would 
be Most important with respect to unit 5. because it has been shut down and 
has had zero ealssions since 1985.) Since these autters are within WEPCO's 
control, you should advise the company to enter discussions with Region v and 
Wisconsin, as. appropriate. If WEPCO desires to “net out* of PSD review.

The WEPCO also argued in its July 29, 1986 letter, at pages 33-41, that 
even if EPA is correct that the Port Washington life extension project would 
involve physical changes within the meaning of the PSD regulations, any 
emissions Increases would be due to increased production rates or hours of 
operation rather than higher emissions per unit of production. Therefore, 
WEPCO contends that these increases should be excluded from consideration in 
determining whether a net significant emissions increase and, hence,, a aajor 
modification, would occur. The WEPCO is incorrect in this regard.

As noted abovei the exclusions cited by WEPCO are intended to apply 
where a source increases emissions by simply combusting a larger amount of 
fuel, or processing a larger amount of raw materials during a given cine 
period, or by expanding its nours of operation “to take advantage of favorable 
market conditions* (see 45 FR 52704).' In this instance, however, it 1$ 
obvious that WEPCO's plans to Increase production rate or hours of operation 
are inextricably Intertwined with the physical changes planned under the life 
extension project. Absent the extensive renovations proposed at Port 
Washington. WEPCO would have little market incentive to. and in part would be 
physically unable to, increase operations at these aged and deteriorated 
facilities which, absent the renovations, would likely be retired from service 
in the near future*. Thus, WEPCO's plans call for precisely the type of 
“change in hours or rate or operation that would disturb a prior assessment 
of a source's environmental impact [and} should have to undergo [PSD review} 
scrutiny* (see 45 FR 52704). Conversely, accepting WEPCO's interpretation of 
the major modification regulations would serve to exclude from consideration 
all physical or operational changes except those which cause increased emis­
sions per unit of production. Clearly, EPA never intended this result, it 
would allow, through substantial capita) investment, significant expansion of 
the pollution-emitting capacity and longevity of major industrial facilities 
without PSD review of the impacts on air quality and opportunities for future 
economic growth.

Cf A/30B6RM0080
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The WEPCO contcnos (JuV 29. 1988 letter, at pages 20-27J Mat oaseline 
capacity for the purpose of aeteruininy whether an increase in caisston rate 
occurs for purposes of en KSPS ■oOlficatlon is the original design capacity 
of the facility* This is incorrect. The thrust of the KSPS oodl fl cation 
provisions Is to coepare actual Hxlana capacity before and after tne change 
In question. Thus, original design capacity 1s Irrelevant. The provision In 
40 CFR 6O.H(b)(2) for mnual ealsslon tests to detererine whether an Increase 
has occurred clearly conteaplates that tests will be done just prior to and 
after the physical or operational change. The original design capacity of a 
unit, to the extent It differs fron actual uxIiub capacity at the time of 
the test due to physical deter!oration—and, hence, derating—of the facility, 
is imaterial to this calculation.

A. Physical or Operational Change

As with the Act's PSD provisions, a Modification occurs for KSPS purposes, 
if there is either a physical or operational change (see 40 CFR 60.14(a)].

1. Physical Change

As is. the case under the PSD provisions, the proposed renovations at 
Port Washington would constitute a physical change for KSPS purposes, at 
least at units 2. 3, 4, and 5. The l^CO would need to supply aore inforeu- 
tion. If EPA Is to Make a definitive deterahnation as to unit 1.

The rear steam drums are part of the steaa generating unitwhich 
constitutes the "affected facility" within the aeaning of 40 CFR 60.41(a), 
and the drum replacements at units 2, 3, 4, and 5 are integral to the planned 
increase in max!nun capacity, which is the purpose of the life extension 
project. With respect to unit 1, other physical changes would increase 
aaxinuB capacity fron 45 to 80 negawatts. However, there is sone question 
whether those changes, in significant part, would occur at the steam generating 
unit or wi11 be limited to the turbine/generator sec, which is not part of 
the affected facility. Ue suggest that you pursue this natter with WEPCO to 
the extent necessary to determine KSPS applicability regarding unit 1.

As with PSD. the KSPS regulations exclude routine maintenance, repair, 
and replacement [see 60.14(e)(2)]. However, the renovations at the Port 
Washington steam generating units are not routine for KSPS purposes for the 
sane reasons—detailed above—that they are not routine for PSD purposes.

2. Operational Change

Operational changes include both increases in hours of operation and 
increases in production rate. Section 60.14(e)(3) provides that an Increase 
in hours of operation is not, by itself, a modification. However, an increase 
in production rate at an existing facility constitutes a modification, unless 
it can be accomplished without a capital expenditure on that facility [see 
60.14(e)(2)].
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IncreueSt but trigper NSPS requiroMUits only tf the higher 50 percent level 
Is reached. Thus, the suggestion ude bj WEPCO In Its Jul/ 29, 1988 letter 
(at pages 14-15) that EPA oust undertake nilewkIns to aaend the reconstruction 
regulations before NSPS could be applied to the Port Washington project is 
not well taken.

IV. Conclusion

In adopting the PSD and NSPS prograas. Congress sought to focus air 
pollution control efforts at an efficient and logical point: tne wking of 
long-tera decisions regarding tne creation or renewal of major stationery 
sources. The Port Washington life extension project, as It has been 
presented to EPA, would involve a substantial financial investaent at 
pollutlon-eaitting facilities that any significantly Increase potential 
emissions of air pollutants over a period well beyond the current life 
expectancy of those facilities. If the additional factual Infonution called 
for In this neanrandue shows that earissions Increases would indeed result 
fron this project, the project would be subject to PSD and NSPS requirenents. 
Such a result would be in haranny with the broad policy objectives that 
Congress Intended to achieve through these prograas.

cc: Gerald Eni sea, OAQPS .
Alan Eckert. 06C
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)

Plaintiff, )
)

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants, )

Civil Action No. 2:10-cv-13101-BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3
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EPA APPLICATIONS OF THE ROUTINE MAINTENANCE EXCEPTION

EXHIBIT No. DOCUMENT

3A Regional Counsel Opinion, Request for Ruling Regarding Modification of 
Weyerhausefs Springfield Operations (Aug. 18, 1975)

3B Letter from Robert B. Miller, EPA Region 5, to Steve Dunn, Wise. Dep't 
Nat. Resources re: PSD applicability determination for project at P.H. 
Glatfelter Company facility (Jan. 12, 2003)

3C Letter from Greg M. Worley, EPA Region 4, to Barry R. Stephens, Tenn. 
Dep't of Conservation re: proposed applicability determination for project 
at Packaging Corp, of America facility (Sept. 14, 2001)

3D Letter from Richard R. Long, EPA Region 8, to Gary D. Helbling, N.D. 
Dep't of Health re: EPA Region 8’s Opinion on Otter Tail Power Co. 
Coyote Station Low Pressure Rotor Upgrade Proposal (Apr. 17, 2001)

3E In re Monroe Elec. Generating Plant Proposed Operating Permit, Petition 
No. 6-99-2 (June 11, 1999)

3F Letter from David Howekamp, EPA Region 9, to Robert Connery, 
Holland & Hart re: Supplemental PSD Applicability Determination, 
Cyprus Casa Grande Corp. Copper Mining and Processing Facilities (Nov. 
6, 1987)

3G Letter from Robert Miller, EPA Region 5, to Don Smith, Minn. Pollution 
Control Agency re: PSD applicability determination for proposed project 
at Fairmont Utilities (Dec. 12. 1995)

3H Letter from Charles Whitmore, EPA Region 7, to Roger Randolph, Mo. 
Dept, of Natural Res. re: application of PSD or NSPS to proposed projects 
at Sibley Power Plant (Dec. 1, 1989)

31 Letter from R. Douglas Neeley, EPA Region 4, to Jimmy Johnston, Ga. 
Envtl. Protection Div. re: PSD applicability determination for project at 
PCA Pulp & Paper Mill (Sept. 13, 2000)

3J Letter from Doug Cole, EPA Region 10, to Alan Newman, Wash. Dep’t of 
Ecology re: PSD applicability determinations for projects at Longview 
Fibre & Boise Cascade Pulp & Paper Mills (Nov. 5, 2001)
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3K Letter from Lee Thomas, U.S. EPA, to John Boston, Wisconsin Electric
Power Co. re: NSPS and PSD applicability determination for life 
extension project at Port Washington station (Oct. 14, 1988)

3L Letter from Don Clay (U.S. EPA) to John Boston, Wisconsin Electric
Power Co. re: revised NSPS and PSD applicability determination for life 
extension project at Port Washington station (Feb. 15, 1989)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)
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and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No. 2:10-cv-13101 -BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3-A
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RBCtONAI. COUMKL OnwiOH 
OMm August 1*, 1975

Ra^MBt for BsBac fUfariMK MadMattoa 
mT WasMteuKT^i SfviscflaU OsmdM

ttHw iwuUatioM enwtiimc phjrncal cbaas* wUe* cwhm

modifteauM for potpoM of NSPS aad PSD tf ckaapa ' 
aoMaaa (ns Claaa Air Act Seetiea 11 I(bX4) aad PSD 
Soeliaa WJ<b))—It b Bgauiry la datermiBa wbatJMr 
owidarad loHlt-AMlMaBaslaGtriepiBst for parpBaaarPSOCiBwMe* 
caaa it wa ba axempt from PSD nqoboaMu), or arbaibtr It ia w ba 
cMxidercd bMafFtl part of a kmA palp mill (ia vbieb caaa it oriU be 
aaceaaary to datonniac orbalber ebaa^ adU iacraBae aniacioM af nlfar 
dioaidc ar paniBBiaia aaalter). - '

Pumutat to 4OCFX|6OJ. Wcyerbaeuaer CompBiiy baa aakad for an 
advanoed detaminattaa of wbetbar iba nxtallatioa of an clBCtrieal torbina 
SBRcraior and oanaia beOar modlfieatiBa at itt SpriapMd, Orepao. pulp 
mUl arifl conatitate a modificatiaa for purpaaa of the aa* Maree 
performance (taadarda (NSPS) or tbe preveatioo of lijcniftcant deterioration 
repolaiian (PSD). -

At the praaest time, Weperfaaeaior hw throe faeileti at itt Sprincfiald mill 
which praduee (toen for uc in tbe pulpiag prooen. Tow of the beilen ata 
reoovery boiicn which atUizB black liquor, a byproduct of the potpia* 
proecaa. The third b a eoaveatieaal oil boOcr. Weyorbaeowsr iatoads to 
oemtraet an eieetricB) turbine BODoratar to tap the anetiy eontaiaad in the 
cteam before the naan* b med ia the palping ptoeeu. To do thU, it will 
apparcotly be neeeuary for Woyorhaciucr to modify tbe cabtiag hoileri in 
or^ to iaereaM the praKure of the eteam. The modifieationi to tbe boUan 
will cambt of the iaatBUatioB of presnuc parte to increaae tbe mperheatcr 
surface. The company las mdicat^ that tbe instaUation of additboai pres* 
sure parts b witbto the original design capacity of the boUen. Weyethaeuaer 
also asserts that the emissions from these boilers *iU net he ineranied by tbe 
coatempiated changes.

We hevc been aakad by Keo Ixpic to prepare a legal analysis of the 
following issue which u presented by Weyerhaeuser’s request.

QUESTION
Will the changes proposed by Weyerhaeuser for iu Springfield mill conati* 

tute a modification for the purpose of NSPS or PSD?

5 REG. COUNSEL—X

: GOVERNMENT
! EXHIBIT 

U5F 
soconoN
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ANSWER
The ioaialtatian of additional preuurc parts in the three boilers eenititutes 

a phyetcal change which cannot be classified as routine maintstaanoe, repair, 
or tcpiaeeotent. These changes will, therefore, be eeosidered to he a 
catien for purpeaes of NSPS and PSD if tbe changes will result ia inereased 
cBissiotts. '

The changes in the two recovery heUcre. however, will not he subjea to the 
new aouree perfersnaaee standards even if caindaat front these beilcie are 
increased since standards have not yet been pn^osed for kraft pulp mQis. On 
the ether hand, the oQ holler will havs to eeatply with NSPS if its eeoissieot 
are inereased by the proponed modificatiea since standards have been issued 
for foasU-fnei tteem geaeraton.

Weyerhaeuser will net have to eetnpiy with the PSD regulations siaoe the 
mediations probably win not iaerease emtssioos fram the reeovery boiicn 
sad siaee the eQ boil0 to too small to be eovered.

DISCUSSION
Section 111(a)(4) of the dean Air Aa* defines tbe term ‘'modifieaiioo"’ 

for purposes of NSK as taduding “any pbytieal chaage in, er ehange la the 
method of operation of. a statianary seuree. which increases the smodnt of 
any sir poUetsat emittwi by such soores or which rassto ia the emianeo of 
any air pellumnt not previously smi(iad.“ Any chtage which dees net 
inerease emissions is thus not a “modificatian" for purposes of Section 111.

Tbe seepe of Iba term “inodifkatiaa“ is Autte limited by the deSaltioas 
contained in the NSPS regulatiani and the PSD regulations. Section 40.2(h) 
provides:

“Modlficatioa" mesas my phjfsiea! chm^ te. er ehange in tbs 
method of operation of, aa sffeond facility wfaieh increases tbs 
amount efaay air ^atsat (to which a standard appKes)cmstied 
by such faculty or which results in the esnissioo af any air 
pollttunt (to wWeb a standard applies) not previously emitted, 
eaeept that; .

(I) KMUfnt wie/nroseaor, npair, f^actmtiu thtU mu 
be eaeuUtre^ pbyfiail ehngef, and

(2) The following shall not be considered a change in ths 
met hot/ ef cpsrofioit.-

(i) Aa iitereaee In tbe pn^uethm ntlt. if such inerease 
doos not exoeed tbe operating design capeciiy of the affected 
faciliiy;

'42 US.C. IBS7c-6(a)(40).

REC. COUNSEL—X
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' (ii) An iacmce in boun of opcrauon;

(iti) Um of an aharnative fud or raw material if. prior to 
tbe date any ateadard nader tha pan becomee appiicabhs u aneb 
facility, ai provided by |6ai. tbe affected facility n dcaipaod to 
aGcoowiodate eaeb aiteTMtive we. (Enphaab added).

The definition of "nodifieBtioD’' io Seetiea 5X0) (d) is identicsl oanapt that 
an increase in tbe caiaaiaa of any peUntant eovered by a national ambient 
air quality ateadard is considered a otedifioation for PSD.

Under this definition, any physical cbaape whieb rcsttita in iacreu^anis- 
sions must be ooneidered a modification for purposes af both NSPS and 
PSD. InsteUaticn of addiiioBal praaatins parts to ineresse tbe superbwter 
aarfaes of tbe baOers weald be snnsiderad by any ooert to oonaiitaie a 
pbytieal cbaage. Altfamiffb tbe oripaal desifa of tbe boitera may bave 
contemplated tbe instaliatiaa of addbionol 'pteasere parts, sncb a pbyaiotl 
ehaato to well wjtldo tbe seeps of tbe defiaitiou found tot ||SXOl(d) and 
60.2(b). la fact, it to irrabmat that tbe origiaal boiler design will pat^ tbe 
iatlaDation af added preasare pans. Tbe only aaemptian to tbe inehtaiao of 
all physical chances is that "(rjoutine maiateaaaee. repair, and riplarrwsni 
aboil net be ooasidarsd pbyaioal eliances.'* Since the iaatellatiea of additieiul 
preasare perta win iaeteoM the number of prnssaie parts eontained h each 
boiler and will inerease the total auperboater surface of eaeb hollar, these 
modifiGatianc mnnet be eensidcrad to fall witbin tbe eacmpliea for tnoiiae 
maintsaance, repair. er iepUeement.

Weyerbasuasr has apparently tried to come sritbin tbe exemption provided 
for an "ieeraaae ia the productieai rate, if aacb inereaaa dees not exceed tbe 
operaiiai deeien opacity of tbe oouroe.** Thia exemption, bonvser. qualifias 
only tbe pbraae ’‘ehaace io tbe method of operatimu*' Tim exemption to net a 
iiniteiien on tbe term "physical chance.” It to obvious, moraover, that the 
instaUation of preasare perta in a boiler to net an inerease bi the prednetiea 
rate or a ehaace in the method of operation. It to rather a physical etaaaga ia 
the boOcr wbU may permit Weyerhneaaer to iaerease its praductioa rate. 
Tbe raemption for incraasod production rstas to, for this reason, wholly 
iaapp^ttol^

Il is still necessary to determine wbethor thess chances will increase emu­
sions covered by tbe applicsbic new sooree performance atendards. Since 
standards have nor yet been proposed for kraft pulp mills, the two reeovery 
boilers will not hevc to oemply with tbe requiremenu of Part 60. The oil 
boiler, however, will have to eompiy with tbe standards estebitobed for fossil* 
fuel Brod steam ceaeraiors siooe these suadatds are expressly applicable to 
’’each fossil-fuel fired steam gencratinc unit of more than 63 i^ioo kcal per

7 REC. COUNSEL—X
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hour heal inpat (250 miliien Bui per hour)" .. ■' Weyerhaeiuer'i oil boiler 
will opeteu st sppreKimauly SOO million Btu per hour.'
With Kspoa w tbe applicabUity of tbe F5D regulation, it will be' necc»ary 

to determiac whether or aot eauuioiu of s sulfur dioxide er particulate 
matter from tbe recopery boilen will be inereaaed since the PSD rcsuiatieo 
expressly eovers kraft palp mills.* Altbeagb the-PSD rcfi^tioB does net 
indicate which (acifitia in kraft po^niib are oovered, it is clear that 
racoveiy boiicn are covered by tbe POT regulation ia view of ths feet that 
rceovciy fiirnaoBS were expressly eeverad in the proposed PSD regulatioo.' 
On .the ether hand, it is pessibie u interpret the PSD regulation as cither 
iaciuding or cadudiag the oil boiler from the kraft pulp mill eategory. We 
reeominead. however, that the dlboiler be treated os a fossi)*fnel bred steam 
electric plant for purposes of PSD to be consistent with its treatment under 
NSPS If ihe^ faoUcr b eeosidercid a foasit-fasl steam electric f^t for 
parposm of PSD, it will be exempt from the PSD requirements since the 
regttiotiens cower only plants of more than 1,000 miliian Btu. If tha idl boiler 
is oonsidcred an integral port of a kraft pulp mill, on the other hand, it will 
be neesasa^ tn detmmiac wbetber the changes will increase emissions of 
sulfor dioxide er particulate matter.

• 40 CFR 160.40.
'Letter from Helmut Wallenfclt to Kenneth A. Lepk, July 19, 1975, p. 
2 of attachment.

* 40 CFR |52.21(dKiiO, 39 M. Ktf. 42516 (December 5, 1974).
• 39 F»d. Reg. 31008 (Anglin 27. 1974).

RBC. COUNSEL—X

C//V30e6RM0030
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January 29, 2003 (AR-18J)

Steven Dunn ’
Wisconsin Department of Natural Resources 
101 South Webster Street 
P.O. BcK 7921 
Madison, Wisconsin 53707’-7921 . .

Dear Mr. Dunn:

Ihis letter is in regards to your Octcber 3 , 2002, letter requesting 
assistance for a permit determinaticn for P.H. Glatfelter Oonpany. In your 
letter, you state that P.H. Glatfelter preposes to replace approximately 1060 
steam tubes in cne of its boilers with new steam tubes. The question you 
raised is whether the preposed project qualifies for the "routine maintenance, 
repair and r^lacement" PSD exenptiori; under the definition of "major 
modificaticn" as ^proved into the Wisccns'in State Inplementaticn Plan in 
Natural Rescurces (NR) chapter 405.02(21).

As ycu are aware, it is Wisocnsin's respensibility, as the permitting 
authority, to determine whether P.H. Glatfelter's project is routine 
maintenance, repair or replacement. However, based cn the information made 
available to us and as ejqplained below, the United States Ehvirconental 
Protection Agency's (USEPA) opinion is that the planned project should not be 
ccnsidered routine maintenance, repair or replacement under Wisconsin's 
regulations and USEPA guiding policies .

When assessing iihether change can be ccnsidered routine under the dean Air 
Act's PSD regulations, we ccnsidered the nature, extent, purpose, frequency, 
cost, as well as other relevant factors. Ah exanple of this is provided in a 
letter from us dated May 23, 2000, ocncerning changes at a Detroit Edison 
power plant. Ihis letter can be obtained fran U^i?A's N3R Intecnet database 
at http://www.g3a.qov/ttn/nsr/qen/letterf3.txlf.

CUT assessment of the proposed project is provided for your consideration as 
follows: -
' , ■ ■ ' ' ’ ' ■ . 
Ifabure and extent- The project will include replacing 1060 steam tubes in 
boiler ntsrber 1. Ihis r^lacement differs from the more typical maintenance 
activities that are performed annually in that it involves a ccnplete 
replacement of the,tubes in a major oarpenent of the boiler, as opposed to 
replacement of just a few worn or damaged tubes cn an as-needed basis. 
Additionally, the project is expected to require 5 weeks to ccnplete.

CIN30B6RM0537
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Rqplacanent dene cn an as-needed basis has been stated to take no none than a 
day or two. The amount of time required for the project is significant 
corpared to previous tube replacement project.

It appears that the project may also serve to extend the useful life 
of the boiler. The boiler was built in 1968, a 34 year old boiler, and 
although the WEKR did not provide data cn the average age of other similar 
boilers, the preposed project can be viewed as a significant repair of a major 
boiler conpenent.

Frequency- As your letter indicates, this would be the first time in the 35 
year life of the boiler where all the tubes would be replaced. Moreover, the 
infrequency of sucli replacement at this boiler sipports our understanding that 
ccnplete boiler tube replacements are not performed cn a frequent basis.

Post- According to your letter, this project is expected to cost- $450, 000. In 
a follow-up discussicn with the WCKR, it was stated that a typical tube repair 
cost would be ^proximately $50,000. life project cost is significantly higher 
than the expected maintenance general replacement costs .

P.H. Glatfelter maintains that this project, when ccnplete, will have no net 
effect cn emissicns or cn the way the boiler is utilized in the existing 
eperating mode, and as such, shculd not be subject to. PSD review. Your letter 
does not provide sufficient informaticn to make a determinaticn of vdiether 
this project's change in emissicns is greater than the PED significance 
emissicns threshold. However, as yen are aware, a modificaticn that results 
in a significant anissicns increase cenparing the unit's past actual to its 
future potential emissicns, requires the modificaticn to go threngh Pao 
review. The excepticn to this is the provisicn ccmncnly known as the 
"WEPCD test", where past actual anissicn are oonpared to projected future 
emissicns. It is our cpinicn, the unit in question is not an electric utility 
steam generating unit, and wcnld therefore hot be eligible for the WEPCD test.

In ccnclusicn, with respect to this project's eligibility for an exEnpticn 
from PSD pursuant to NR 405.02(21}, we believe;,that this project does not 
represent rentine maintenance, repair or replacanent activities. .

If yen have any further questions, please feel free to ocntact me, or ocntact 
Ochstantine Blathras at (312) 886-0671.

Sincerely yours.

Rcbert B. Miller, Chief
Permits and Grants Section

CIN30B6RM0538
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)
) Magistrate Judge R. Steven Whalen
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960

September 14,2001

4APT-APB

Bany R. Stephens, P.E.
Tennessee Department of Environment and Conservation 
Division of Air Pollution Control 
9th Floor L&C Annex
401 Church Street -
Nashville, Tennessee 37243-1531

Dear Mr. Stephens: .

Thank you for the letter from tbe Tennessee Department of Environment and 
Conservation (TDEC) to tbe Region 4 office of the U.S. Enviioninental Protection Agency 
(EPA) dated July 17,2001. In this letter, you requested EPA’s views on a proposed 
determination made by TDEC concerning a pulp and paper mill in Councc, Tennessee. The 
proposed determination was that a planned project at tbe Packaging Corporation of America 
(PCA) pulp and paper mill could be considered routine maintenance, repair or replacement and 
therefore exempted from the prevention of significant deterioration (PSD) definition of major 
modification as allowed by tbe applicable PSD regulations in Tennessee Rule 1200-3-9- 
.01(4)(b)2.(i)(I).

It remains Tennessee’s responsibility to determine whether PCA’s project is routine 
maintenance, repair or replacement However, based on the information made available to us 
and as more fully explained below, EPA’s opinion is that the planned project should not be 
considered routine maintenance, repair or replacement under Tennessee regulations and EPA 
guiding policies.

EEsissL&Bsksisiiiui

The PCA mill project in question focuses on Recovery Boiler #1 (R-1). The proposed 
project primarily consists of replacing all of the tubes in tbe R-1 generating bank. In addition, 
according to PCA’s Executive Summary for the project’s appropriation request, the project will 
also include replacement of 44 tubes on the center tent side of the R-1 economizer. Based on 
information provided by PCA, relevant characteristics of tbe generating bank tubes and the entire 
boiler before and after the proposed project are as follows:

government 
EXHIBIT 

ni-P —
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2

Before 
Project

After 
Project

Number of Generator Bank Tubes 1,273 1,173

Volume of Generator Bank Tubes (ff) 519 477

Generator Bank Tubes as a Percentage of all R-1 Water Tubes (%) 20.4 19.0

Generator Bank Tube Wall Thickness (inches) 0.105 0.165

Steam Generating Capacity of Entire Boiler (Ib/hr steam) 181,500 177,870

Permitted Maximum Black Liquor Solids Firing Rato (Ih/hr) 114,000 114,000

The following additional background facts also were taken into account as part of our 
assessment: '

• R-1 began operation in 1961,40 years ago.

• So far as is known, the generator bank tubes were not replaced in their entirety 
until 1991 when an entire replacement was accomplished. In 1997, the generating 
bank left sidewall tubes were replaced, a project ftat we understand consisted of 
replacing 25 tubes. Complete tube replacement is required now because of “near 
drum thinning,” a condition that can occur where the generator bank tubes join the 
generator bank mud drum. We further understand that PCA has determined tube 
replacement to be more practical than tube repair, in part because of the current 

' close spacing of tubes at the point where corrosion has occurred.

PayUfrrQpmipp

When assessing whether changes can be considered ''routine” under PSD regulations, 
permitting authorities consider tbe following key factors: nature and extent, purpose, frequency, 
and cost None of these factors on its own conclusively determines a project to be routine or not 
Rather, the interrelationship of all factors should be examined together. As we have mentioned 
to you previously, an example of this procedure is provided in the letter from EPA Region S 
concerning changes at a Detroit Edison power plant

For your consideration and based on die evaluation factors just listed, our assessment of 
the proposed R-1 generator bank and economizer tube replacement project is as follows:

* Nature and Extent - As indicated above, the R-1 project will include replacing the 
entirety of the existing 1,273 generating bank tubes with 1,173 new tubes. This 
replacement differs from the more typical maintenance activities that are performed

CIN30B6RM0495
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annually in that it involves complete replacement of all the tubes in a major 
component of the boiler, as opposed to replacement of just a few worn or damaged 
tubes on an as-needed basis. In addition, the expected duration of the tube 
replacement project is approximateiy 20 days. Although tbe project is proposed for a 
period of scheduled mill outage, the amount of time required for the project is 
significant.

Using information provided by PCA, we compared the proposed project to other tube 
replacement and repair activities at tbe recovery boiler in question. From 1996 to 
2000, PCA conducted various replacements of tubes on an annual basis, as well as 
some emergency repairs. None of the past tube replacement activities at the facility 
during this time period bave been as CJdensive as the proposed project Given the fact 
that the proposed project will consist of changing all of the generating bank tubes 
with an improved design that is intended to substantially increase the life of the tubes, 
the nature and extent of the project is not routine in nature and differs in scale from 
the less extensive and incremental maintenance projects more typical for this boiler.

* Purpose - In different documents, PCA has explained the purpose of the proposed 
project as follows:

* * “The project is necessary to reduce risk of unplanned extended downtime due to 
failure in tbe generating bank or economizer.” [from PCA’s Executive Summary 
for the project’s appropriation request]

“The project will allow the boiler to operate safely and will bave no effect on die 
firing rate capacity of the unit.” [from PCA letter dated July 9,2001]

> “[T]he goal of this project is to allow continued safe operation of this boiler by 
replacing tubes which bave become thin due to corrosion of the metal.” [from 
PCA letter dated August 14,2001]

Although EPA acknowledges the need to perform safety-related repairs to equipment, 
the fact that there are safety reasons for a project does not automatically render it 
routine maintenance, repair or replacement. Moreover, we are concerned that tbe 
project also serves as a life extension of the boiler. This concern is prompted by the 
age of the boiler (40 years) combined with the magnitude of the project (replacement 
of all tubes in a major component of the boiler) and the intent to install more widely 
spaced tubes with thicker walls that should promote a longer tube lifetime. Related to 
boiler age, PCA submitted a report from the National Council for Air and Stream 
Improvement (NCASI) containing information on the ages of recovery boilers used in 
the pulp and paper industry. (NCASI, June 1999, Estimated Costs for tke U:S. Forest 
Products Industry to Meet the Greenhouse Gas Reduction Target in the Kyoto 
Protocol, Special Report No. 99-02.) According to this report, as of 1995 (six years
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ago) the median age of recovery boilers then used in the U.S. pulp and paper industry 
was more than 25 years and about IS percent of U.S. recovery boilers then in use (30 
out of 192) were installed before 1960 (that is, were greater than or equal to 35 years 
in age at that time). We take from this that older recovery boilers are not unique to 
tbe PCA Counce mill, but that boilers of the age of R-1 are definitely in the minority. 
The proposed project therefore can be viewed as a significant repair of a major boiler 
component, and hence a project that will serve as a life extension of a recovery boiler 
that is older than tbe majority of existing recovery boilers in the industry. Life 
extension is an important factor in assessing whether the purpose of a project supports 
a conclusion that a project is routine or not

*■ Frequency - R-1 began service in 1961. Thirty years later, in 1991, the original 
generating bank tubes were replaced in their entirety due to near drum thinning. (The 
left sidewall tube replacement project in 1997 was much less extensive than fire 1991 
replacement project or tbe currently proposed project) Therefore, during the entire 
40-year operating history of R-1, a generating bank tube replacement project of fire 
magnitude now proposed has occurred only once. Although we recognize that 
replacement of tubes other than generator bank tubes has occurred, our view is that an 
entire replacement of generating bank tubes is not a fiequent occurrence. 
Consideration of tbe fiequency factor, therefore, supports a conclusion that the 
proposed project is not routine.

* £22 "The estimated cost of the proposed project is $924,5(X). We understand this 
cost is in addition to normal R-1 aimual maintenance costs that have ranged firom 
$629,968 to $979,968 in the years 1997 through 2000 based on information supplied 
by PCA. Although we have taken note of PCA’s estimate that the project cost is less 
than one percent of the cost of a new comparable recovery boiler, an added cost of 
nearly one million dollars is high enough to be within the range of costs for projects 
that have been considered non-routine by EPA in other contexts. '

We believe that when all of tbe factors used to assess whether a project can be considered 
routine maintenance, repair or replacement are considered together, a finding that the proposed 
project is not routine should be made by the permitting authority.

CIN30B6RM0497
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If you have any questions concerning this letter, please contact Jim Little at 
(404) 562-9118.

Sincerely,

Gregg M. Worley 
Chief
Air Permits Section 
Air Planning Branch

cc: Richard Holland, PCA

CIW30B6RM0498
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8

999 18™ STREET - SUITE 300 
DENVER, CO 80202-2466 

http;//www.epa.gov/region08

April 17,2001

Ref: 8P-AR

Gary D. Helbling, Environmental Engineer
ND Health Department
Environmental Health Section
P.O. Box 5520
Bismark, ND 58506-5520

Re: EPA Region VIII’s Opinion on Otter Tail Power 
Company’s Coyote Station Low Pressure Rotor 
Upgrade Proposal

Dear Gary,

This is in response to your letter dated February 20,2001, in which you requested EPA 
Region VIH’s opinion on Otter Tail Power Company’s (Otter Tail) Coyote Station prevention of 
significant deterioration (PSD) applicability determination.

It is my understanding that Otter Tail provided information on a proposed low pressure 
rotor upgrade at its Coyote Station Power Plant to you on November 20, 2000. In addition to the 
proposal, Otter Tail asked that the North Dakota Department of Health make a determination that 
the rotor upgrade not require review under the major new source review (NSR) permitting 
program on the ground that the “routine maintenance, repair, and replacement” exclusion applies 
to this project.

I also understand that you have already notified the company, in a letter dated March 29, 
2001, that you consider the replacement to be routine. I believe that the North Dakota 
Department of Health may not have considered the appropriate criteria that should be applied to 
this analysis, specifically the criteria outlined in the May 23, 2000 tetter to the Detroit Edison 
Company (Detroit Edison Letter). Given the Detroit Edison Letter, I disagree with your 
assertion in the letter to Otter Tail that EPA guidance is vague and unclear with respect to 
deciding what is “routine maintenance, repair, and replacement.” See the discussion on pages 6 
through 8, and the analysis discussed on pages 16 through 17 in the Detroit Edison Letter. I have 
attached this letter, which we shared with you previously, as Attachment B. Finally, I am 
concerned that Otter Tail could be liable for violations of the PSD requirements of the Clean Air 
Act should they commence construction without the appropriate permit.

CIN30B6RM0481
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Please also find enclosed, as Attachment A, EPA Region VIII’s opinion on Otter Tail’s 
submittal regarding the proposed upgrades at Coyote Station. Please note that this is a 
preliminary interpretation of our requirements based on the information available to us at this 
time. 1 believe that Otter Tail will need to provide more information to substantiate its claim that 
their proposal qualifies for exemption from major modification as “routine maintenance, repair, 
and replacement.”

The North Dakota Health Department is responsible for interpretation of its regulations 
and for making the appropriate decision of PSD applicability with regard to this source. If you 
have any further questions or concerns regarding this matter, please contact Kathleen Paser at 
303-312-6526.

Sincerely,

Richard R. Long, Director 
Air and Radiation Program

RRL/KSP

cc: Tom Bachman, ND Department of Health
Karen Blanchard, OAQPS
Dan DeRoek, OAQPS
Carol Holmes, OECA
Anna Wood, OGC
Scott Whitmore, EPA Region 8, 8ENF-T
Ron Rutherford, EPA Region 8, 8ENF-T

CIN30B6RM0482
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DETROIT EDISON COMPANY )

)
Defendants. )
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Judge Bernard A. Friedman
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BBPORB THB ADMINISTRATOR 
ONITKD STATBS BNVIRONMKNTAL PROTBCTION AGENCY

)
IN THE MATTER OF )
MONROE ELECTRIC GENERATING )
PLANT )
ENTERGY LOUISIANA, INC. ) 
PROPOSED OPERATING PERMIT ) 

)
Proposed by the Louisiana )
Department of Environmental)
Quality )
_ __________________________ L

PETITION NO. 6-99'2 
ORDER RESPONDING TO 
PETITIONER'S REQUEST THAT 
THE ADMINISTRATOR OBJECT 
TO ISSUANCE OF A STATE 
OPERATING PERMIT

ORDER PARTIALLY GRANTING AND PARTIALLY 
PBNYINg petition FQR .QBJBgllQN- TO PBMttl '

On February 9, 1999, Ms. Merrijane Yerger, Managing Director 
of the Citizens for Clean Air & Water {"CCAW" or "Petitioner"), 
petitioned the Environmental Protection Agency ("EPA"), pursuant 
to section 505(b) of the Clean Air Act ("CAA" or "the Act"), to 
object to issuance of a proposed State operating permit to 
Entergy Louisiana, Inc.'s Monroe Electric Generating Plant in 
Monroe, Louisiana ("Monroe plant"). The proposed operating 
permit for the Monroe plant was proposed for issuance by the 
Louisiana Department of Environmental Quality ("LDEQ") pursuant 
to title V of the Act, CAA S§ 501 - 507, the federal implementing 
regulations, 40 CFR Part 70, and the State of Louisiana 
regulations, Louisiana Administrative Code ("L.A.C."), Title 33, 
Part III, Chapter 5, sections 507 gx 5^3-

Petitioner has requested that EPA review, investigate, and 
ma)<e an administrative determination on the entire matter of the 
proposed operating permit and planned restart of the Monroe 
plant, pursuant to section 505(b) of the Act and 40 CFR ■
§ 70.8(c). Petitioner alleges that the proposed operating permit 
is not in compliance with applicable requirements of the Act 
including Prevention of Significant Deterioration ("PSD") 
permitting requirements and New Source Performance Standards 
("NSPS"). Petitioner also alleges that Entergy’s operating 
permit application fails to adequately demonstrate compliance 
with hazardous waste disposal requirements under the Resource 
Conservation and Recovery Act ("RCRA").

EPAOGC 012065
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For the reasons set forth below, I find that the proposed 
title V permit does not assure compliance with applicable PSD 
requirements as set forth in the Louisiana State Implementation 
Plan {"SIP"). I therefore grant the Petitioner's request in part 
and object to issuance 'Of the proposed title V permit unless the 
permit is revised in accordance with this Order. I deny the 
Petitioner's remaining claims.

I. STATUTORY AND RSGULATORY FRAMEWORK

Section 502(d)(1) of the Act calls upon each State to 
develop and submit to EPA an operating permit program to meet the 
requirements of title V. The State of Louisiana submitted a 
title V program governing the issuance of operating permits on 
November 15, 1993, and subsequently revised this program on 
November 10, 1994. 40 CFR Part 70, Appendix A. In September of 
1995, EPA granted full approval of the Louisiana title V 
operating permits program, which became effective on October 12, 
1995. 60 Fed. Req. 47296 (Sept. 12, 1995); 40 CFR Part 70, 
Appendix A. This program is codified in L.A.C. Title 33, Part 
III, Chapter 5, sections 507 at asS- Major stationary sources of 
air pollution and other sources covered by title V are required 
to obtain an operating permit that includes emission limitations 
and such other conditions as are necessary to assure compliance 
with applicable requirements of the Act. Sas CAA §§ 502(a) and 
504(a) .

The title V operating permits program is a vehicle for 
ensuring that existing air quality control requirements are 
appropriately applied to facility emission units in a single 
document and that compliance with these applicable requirements 
is assured. SSS. Order In re Roosevelt Regional Landfill, at 2 
(May 4, 1999) . Such applicable requirements include the 
requirement to obtain preconstruction permits that comply with 
applicable new source review requirements. Id. at 8.^

Louisiana defines "federally applicable requirement" in 
relevant part to include "any standard or other requirement 
provided for in the Louisiana State Implementation Plan ("SIP") 
approved or promulgated by EPA through rulemaking under title I 
of the Clean Air Act that implements the relevant requirements of 
the Clean Air Act, including any revisions to that plan

2
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Under section S05(b) of the Act and 40 CFR § 70.3(c), states 
are required to submit all operating permits proposed pursuant to 
title V to EPA for review and EPA will object to permits 
determined by the Agency not to be in compliance with applicable 
requirements or the requirements of 40 CFR Part 70. If EPA does 

. not object to a permit on its own initiative, section 505(b)(2) 
of the Act and 40 CFR § 70.8(d) provide that any person may 
petition the Administrator, within 60 days of the expiration of 
EPA's 45-day review period, to object to the permit.

To justify exercise of an objection by EPA to a title V 
permit pursuant to section 505(b)(2), a petitioner must 
demonstrate that the permit is not in compliance with the 
requirements of the Act, including the requirements of Part 70. 
Petitions must, in general, be based on objections to the permit 
that were raised with reasonable specificity during the public 
comment period. A petition for review does not stay the . 
effectiveness of the permit or its requirements if the permit was 
issued after the expiration of EPA's 45-day review period and 
before receipt of the objection. If EPA objects to a permit in 
response to a petition and the permit has not been issued, the 
permitting authority shall not issue the permit until EPA's • 
objection has been resolved. 40-CFR § 70.8(d).

ZX. SA£35SB2Sa£B

The Monroe plant, located in Monroe, Louisiana,’ currently 
consists of threeunits (Units 10, 11 and 12), each with a boiler 
and ancillary equipment, which were installed in 1961, 1963, and 

promulgated in 40 CFR part 52, subpart T." L.A.C, 33:111.502; 
EPA approved a PSD program in the State of Louisiana's SIP on 
April 24, 1987. 52 EfisL. Reo, 13671; 40 CFR § 52.986. Thus, the 
applicable requirements of the Act respecting the Monroe plant 
permit include the requirement to comply with the applicable PSD 
requirements under the Louisiana SIP.

’ The Monroe area is currently designated as attainment for 
all National Ambient Air Quality Standards ('‘NAAQS") established 

by EPA.

3
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1968, respectively,’ Each boiler is fired primarily with natural 
gas, but is also capable of being fired with diesel fuel oiU 
The rated capacities of the units are 23 megawatts ("MW"), 41 MW, 
and 74 MW, respectively. The total heat input for the units is 
.1,961 million British thermal units ("MMBtu"). Installation of 
these boilers was not subject to PSD review because it predated 
Che PSD program.

On July 1, 1988, Louisiana Power & Light ("LP&L"), 
predecessor to Entergy Louisiana, Inc. ("Entergy"), placed the 
plant's three units in extended reserve shutdown ("ERS").®

’ The City of Monroe built the plant in approximately 1895, 
and owned and operated the plant until 1978, when Louisiana Po.wer 
& Light became the operator and subsequently the owner of the 
plant. Louisiana Power & Light changed its name to Entergy 
Louisiana, Inc. in 1996.

Units 10, 11 and 12 are the most recent additions Units 1 
through 9 at the Monroe plant have been permanently ’ 
decommissioned. The last of these. Unit 9, was permanently 
retired effective December 31, 1987. See Memo from D.L. Aswell, 
LP&L, to William Phillips, SSI (Dec. 18, 1987). This memo and 
other documents referred to in this Order are on file with EPA.

* The proposed title V permit would allow up to 15 percent 
of the facility's fuel use-to be diesel fuel oil.

5 Memo from E.M. Ormond, LP&L, to Glenn F. Phillips (June 
28, 1988). Extended.reserve shutdown is a program implemented by 
the Entergy Operating Companies (of which Entergy Louisiana is a 
member) in the mid-1980's to save money by placing units in 
inactive status and reducing operating staff, maintenance costs, 
and deferring the cost of repairing units. See Louisiana Public 
Service Commission, Order No. U-20925'G at 8-9 (Nov. 18, 1998).

The record further reflects that the units were not in 
regular operation for several years prior to placing the units in 
extended reserve shutdown. SSfi Letter from Entergy to Jayne 
Fontenot, Chief, Permits Issuance Section, EPA, Region VI (July 
18, 1994) (noting that Monroe plant has not operated on a routine 
basis since 1981) . Internal LDEQ memoranda further suggest that 
the Monroe plant ceased operating around January 1988. Safi Memo 
from Paul Laird, LDEQ Northeast Regional Office, to John R.

4

EPAOGC 012868



2:1 O-CV-13101-BAF-RSW Doc# 117-9 Filed 07/18/11 Pg 6 of 31 Pg ID 5282 
According to Entergy, these units were placed in extended reserve 
shutdown because of the addition of new electric generating 
capacity in the area. Memo from Entergy to EPA, "Actions Taken 
By Entergy At Monroe Generating Station." At the time of 
shutdown, LP&L projected that Units 10, 11 and 12 would not be 
needed for three to five years. li. That period grew to eleven 
years as a result of "many factors," according to Entergy, 
including increased competition and demand-side management. Id,

Some time around September, 1988, LP&L initiated a number of 
activities at the Monroe plant to prepare the plant for extended 
shutdown, including draining, disconnecting and covering 
equipment, and installing and operating dehumidification 
equipment to prevent corrosion of the units. During shutdown, 
LPiL/Entergy conducted some inspection and maintenance 
activities, primarily in response to problems with the 
dehumidification system.*  During this period, LP&L/Entergy also 
maintained relevant environmental permits for the Monroe plant; 
including payment of air quality maintenance fees to LDEQ 
(between $1,100 and $1,300 per year), maintenance of water 
permits, and applications for an acid rain permit (received 
October 23, 1996) and a title V operating permit. ■

* Other activities included stack inspections in 1992, 
installation of an oil/water separator for the stormwater system 
in 1996, and cleaning of the diesel fuel oil tank system in 1996.

5 ,

Entergy now proposes to restart Units 10, 11 and 12 at the 
Monroe plant beginning this summer. On September 16, 1996, 
Entergy submitted a title V permit application to LDEQ. The 
total estimated annual emissions of air pollutants associated 
with the plant, in tons per year ("tpy"), are as follows: 
nitrogen oxides ("NOx"), 4,972.65 tpy; sulfur dioxide ("SO,"). 
679,84 tpy; carbon monoxide ("CO"), 361.65 tpy; particulate 
matter ("PMi,,"), 32.46 tpy; and volatile organic compounds 
("VOCs"), 12.74 tpy. These projected annual emission rates are 
incorporated as annual emission limits in the proposed title V 
permit. The requested operating permit includes no limitations

Newton, LDEQ, Air Quality Div. (Feb. 8, 1989); Memo from Paul 
Laird, LDEQ Northeast Regional Office, to John R. Newton, LDEQ, 
Air Quality Div, (Feb. 24, 1988).
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on the hours of operation or the capacities at which the units 
would operate. Most relevant for purposes of this Order, neither 
the permit application nor the proposed permit provides for 
obtaining a PSD permit for the units prior to restart, under the 
Louisiana PSD program. .

LDEQ submitted a proposed title V permit to EPA Region VI 
for review on November 16, 1998. The permit went out for public 
comment on November 25, 1998. Public commenters requested a 
public hearing. Notice of a public hearing was published on 
Januairy 16, 1999. A public hearing was held by LDEQ on February 
18, 1999. The public comment period ended J^ril 20, 1999. EPA's 
45-day review period expired on December 31, 1998. On February 
9, 1999, Citizens for.Clean Air & Water filed a timely petition 
with EPA pursuant to section 505(b)(2) of the Clean Air Act 
requesting that EPA object to issuance of the proposed permit for 
the Entergy Monroe plant. As of this date, no final permit has 
been issued.

III. ISSPBS RAISED BY PETITIONER

Petitioner objects to issuance of the proposed permit on 
five grounds: (1) LDEQ failed to subject the Monroe plant to PSD 
review; (2) the maximum capacity of the Monroe plant may have 
been increased by some unknown method at some time between 1976 
and the time of the title V application without being subject to 
PSD review or NSPS; (3) the'proposed permit fails to incorporate 
enforceable one-hour maximum emission rate limitations for sulfur 
dioxide and other criteria pollutants; (4) the proposed permit 
includes apparent annual emissions increases that suggest PSD 
review should be conducted for the sulfur dioxide emissions; and 
(5) sufficient information has not been provided in Entergy's 
permit application to ensure compliance with RCRA disposal 
requirements. ’

6 '
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’ These objections were also raised during the public 
hearing and in correspondence to LDEQ and Region VI from Mr. 
Alexander J. Sagady, Environmental Consultant, on behalf of CCAW, 
dated February 18, 1999. Accordingly, Petitioner has met her 
obligation to base the petition oh objections to the permit 
raised with reasonadJle specificity during the public comment 
period.
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In addition, the Petitioner requests the following: (1) that 
EPA issue an infotrmation request letter to Entergy and the City 
of Monroe under section 114 of the Act, requiring them to 
disclose all matters raised by this petition,- and (2) that EPA 
conduct an on-site inspection of the Monroe plant to determine 
whether PSD and NSPS have been triggered.

Items (1), (3) and (4) are either addressed in the PSD 
applicability analysis or rendered moot by EPA's conclusion that 
the proposed title V permit must be revised to ensure compliance 
with applicable PSD requirements. Section V addresses Item (2); 
Section VI addresses Item (5). In response to Petitioner's 
request for an inspection, on May 17, 1999, EPA conducted an 
inspection of the Monroe plant to verify the activities being 
conducted at the plant and to confirm that the plant is not 
operating. Finally, in response to Petitioner's request that EPA 
issue an information request letter, EPA believes it has ■ 
sufficient information to respond to the Petition and that there 
is no need at this time for such a letter.

IV. PSD APPLICABILITY ANALYSIS . .

The following sections describe EPA's analytical tests for 
determining PSD applicability and apply these tests to the 
proposed restart of the Monroe plant. EPA concludes that the 
proposed restart of the Monroe plant should be subject to PSD 
requirements and thus, that the title V permit does not assure 
compliance with Che applicable PSD requirements set forth in the 
Louisiana SIP. The analysis in this Order, however, does not 
purport to dictate the specific PSD permit terms that the State 
should adopt in revising the title V permit.

A. Analytical Approach

Part C of title I of the Clean Air Act establishes the 
statutory framework for protecting public health and welfare from 
adverse effects of air pollution, notwithstanding attainment and 
maintenance of all NAAQS. Congress specified that the PSD 
program is intended to:

(1 ) "insure that, economic growth will occur in a manner 
consistent with Che preservation of existing clean air 
resources"; and

7 ,
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(2 ) "assure that: any decision to permit increased air 
pollution . . . is made only after careful evaluation of all 
the consequences of such a decision and after adequate 
procedural opportunities for informed public participation 
in the decisionmaking process." •

CAA § 160. .

To accomplish these purposes, the Act relies primarily on a 
permitting program as the mechanism for reviewing proposals to 
increase air pollution in areas meeting the NAAQS. The Act 
generally requires PSD permits prior to construction and/or 
operation of new major stationary sources and major modifications 
to stationary sources in areas designated attainment or 
unclassified for the pollutants to be emitted by the sources. 
Sss CAA §§ 165(a) and 169(2) (C) . "Modification" is defined to 
include, "any physical change in, or change in the method of . 
operation of, a stationary source which increases the amount of 
any air pollutant emitted by such source or which results in the 
emission of any air pollutant not previously emitted." CAA 
§ 111(a)(4). By regulation, EPA has limited the facially broad 
sweep of the PSD provisions to only "major" modifications. .40 
CFR § 51.156 (i); SSS also L.A.C..33:111.509(1).

As described in the following sections, reactivation of 
facilities that have been in an extended condition of inoperation 
may trigger PSD requirements as "construction" of either a new 
major stationary-source or a major modification of an existing 
stationary source. Where facilities are reactivated after having 
been permanently shutdown, operation of the facility will be 
treated as operation of a new source. Alternatively, shutdown 
and subsequent reactivation of a long-dormant facility may 
trigger PSD review by qualifying as a major modification. This 
section describes EPA's approach for analyzing whether restart of 
a facility triggers PSD review as: (1) a new major source under 
EPA's Reactivation Policy; (2) a major modification by virtue of 
a physical change resulting in a significant net emissions 
increase; or (3) a major modification by virtue of a change in 
the method of operation resulting in a significant net increase

EPAOGC 012072
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in emissions.* •

L. Restart Treated as New Source -- SPA's Reactivation 
Policy

EPA has a well-established policy that reactivation of a 
permanently shutdown facility will be treated as operation of a 
new source for purposes of PSD review.’ The key determination to 
be made under this policy is whether the facility to be 
reactivated was "permanently shutdown." In general, EPA has 
explained that whether or not a shutdown should be treated as 
permanent depends on the intention of the owner or operator at 
the time of shutdown based on all facts and circumstances. 
Shutdowns of more than two years, or that have resulted in the 
removal of the source from the State's emissions inventory, are 
presumed to be permanent. In such cases it is up to the facility 
owner or operator to rebut the presumption. .

To determine the intent of the owner or operator, EPA has

’ whether a source is subject to preconstruction review’ as 
a new source or as a major modification may be significant in 
particular cases for determining the appropriate analysis of 
control technology options and other PSD requirements. For 
example, analysis of control technology for major modifications 
might consider the age or configuration of the source where 
review for new sources might not. Likewise, analysis of 
alternatives for new sources might consider alternative locations 
where the same analysis for major modifications might not.

’ See Memo from Edward E. Reich, Director, Div. of 
Stationary Source Enforcement, to Stephen A. Dvorkin, Chief, 
General Enforcement Branch, Region II (Sept. 6, 1978); Memo from 
Edward E. Reich, Director, Stationary Source Enforcement Div., to 
William K. Sawyer, General Enforcement Branch, Region II (Aug. 8, 
1980},- Memo from John S. Seitz, Director, Stationary Source 
Compliance Div., OAQPS, to David P. Howekamp, Director, Air Mgt. 
Div., Region IX (May 27, 1987); Letter from David P. Howekamp, 
Director, Air Mgt. Div,, Region IX, to Robert T. Connery, Holland 
& Hart (Nov. 6, 1987); Memo from John B. Rasnic, Director, 
Stationary Source Compliance Div., OAQPS, to Douglas M. Skie, 
Director, Air Programs Branch (Nov. 9, 1991).

. 9 ,
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examined factors such as the amount of time the facility has been 
out of operation, the reason for the shutdown, statements by the 
owner or operator regarding intent, cost and time required to 
reactivate the facility, status of permits, and ongoing 
maintenance arid inspections that have been conducted during 
shutdown. No single factor is likely to be conclusive in the 
Agency's assessment of these factors, and Che final determination 
will often involve a judgment as to whether the owner's or 
operator's actions at the facility during shutdown support or 
refute any express statements regarding the owner's or operator's 
intentions.

While the policy suggests that the key determination is 
whether, at the time of shutdown, the owner or operator intended 
shutdown to be permanent, in practice, after two years, 
statements of original intent are not considered determinative'. 
Instead, EPA assesses whether the owner or operator has 
demonstrated a continuous intent to reopen. To make this 
assessment, EPA looks at activities during time of shutdown that 
evidence the continuing validity of the original intent not to 
permanently shut down. '

Thus, to preserve their ability to reopen without a new 
source permit, EPA believes owners and operators of shutdown 
facilities must continuously demonstrate concrete plans to 
restart the facility sometime in the reasonably foreseeable 
future. If they cannot make such a demonstration, it suggests

See Memo from John S. Seitz, Director, Stationary.Source 
Compliance Div., OAQPS, to David P. Howekamp, Director, Air Mgt. 
Div., Region IX (May 27, 1987) (finding shutdown of Noranda 
Lakeshore Mines' roaster leach plant to be permanent despite 
express statements from the facility owners that shutdown was 
temporary, and evidence that the plant was maintained during 
shutdown); but cf. Memo from John B. Rasnic, Director, Stationary 
Source Compliance Div., OAQPS, to Douglas M. Skie, Chief, Air 
Programs Branch (Nov. 19, 1991) (finding reactivation of 
Watertown Power Plant did not trigger PSD based on the fact that 
the statements of intent by the owners were supported by 
documentation regarding maintenance of the facility during 
shutdown and, as a result, the ability to reactivate the plant 
easily).

10
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Chae for at least some period of the shutdown, the shutdown was 
intended to be permanent. Once it is found that an owner or 
operator has no real plan to restart a particular facility, such 
owner or operator cannot overcome this suggestion that the 
shutdown was intended to be permanent by later pointing to the 
most recent efforts to reopen the facility.“

2. Restart as a Major Modification -- Physical Change

In addition to possibly triggering PSD requirements as a new 
source, restart of an idle facility may also trigger PSD review 
if it meets the definition of a major modification. EPA's PSD 
regulations define "major modification" as "any physical change 
in or change in the method of operation of a major stationary 
source that would result in a significant net emissions increase 
of any pollutant subject to regulation under the Act." 40 CFR 
§ 51.166(b) (2) (i) ; ssa also L.A.C. 33 : III.509(B) .«

"Physical change" is not defined in the Clean Air Act or in 
EPA's PSD regulations. Instead, EPA's regulations describe those 
activities that are not considered physical changes; most ’ 
notably, the regulations exclude routine maintenance, repair and

“ This approach for assessing the intent of the owner or 
operator is consistent with the general notion that a company 
cannot sit indefinitely on.a governmental permission to emit air 
pollution without showing some definite intention to use it. 
40 CFR § 52.21(r) (construction must be commenced within 13 
months of receiving a permit); L.A.C. 33:III.509(R); see also in 
re West Suburban Recycling and Enererv Center, L.P.. PSD Appeal 
No. 97-12, slip op. at 8 (EAB, Mar. 10, 1999) (finding PSD permit 
should be denied because "there is no realistic prospect that the 
resource recovery facility described in WSREC's permit 
application will be completed").

Net emissions increases are calculated by combining any 
increase in actual emissions from a particular physical change or 
change in the method of operations, with any increase or decrease 
in actual emissions at the source that are contemporaneous with 
the particular change- and otherwise creditable. 40 CFR 
§ 51.166(b)(3); see alSfl L.A.C. 33:III.509(B). Sfifi infra at 
V.A.4.

11
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replacement. Outside these exceptions, the Agency and courts 
have interpreted "physical change* broadly. See. e.a.. Wisconsin 
Elec. Power Co. v. Reillv ("WEPCO*). 893 F.2d 901, 908 {7^»> Cir. 
19901 (noting that "courts considering the modification 
provisions of NSPS and PSD have assumed that 'any physical 
change' means precisely that").

As a result of this broad statutory definition, most 
analysis of whether PSD review is triggered under this provision 
will focus on whether the activities at the facility fit within 
one of the regulatory exceptions, in particular the routine 
maintenance, repair and replacement exception provided in 40 CFR 
§ 50.21(b) (2) (iii) (a) . To distinguish between physical changes 
and wor)< chat is routine, "EPA maJces case-by-case determinations 
by weighing the nature, extent, purpose, frequency, and cost of 
the work, as well as other relevant factors, to arrive at a ’ 
common-sense finding." WEPCO, 893 F.2d at 910 (quoting Memo from 
Don R. Clay, Acting Assistant Admin, for Air and Radiation, to 
David A. Kee, Director, Air and Radiation Div., Region V (Sept. 
9, 1988)); ass also Letter from David P. Howekamp, Director,-Air 
Mgt. Div., Region IX, to Robert T. Connery, Holland & Hart ’ 
("Cyprus Casa Grande Lecter") (Nov. 6, 1987) (concluding work 
conducted at facility was not routine "when viewed as a whole").

3. Restart as a Major Modification -- Change in the Method 
of Operation

Restart of a long-dormant facility may also be treated as a 
major modification subject Co PSD review if it represents a 
"change in the method of operation of a major stationary source 
that would result in a significant net emissions increase of any 
pollutant subject to regulation under the Act.* 40 CFR 
§ 51.166(b)(2)(i); SSS also L.A.C. 33:111.509(8). As with the 
term "physical change,* the regulations do not define the meaning 
of "change in the method of operation* except by listing those 
activities that do not constitute such changes. 40 CFR 
§ 51.166(b) (2) (iii); asa also L.A.C. 33 : III.50 9(B) . The most 
relevant exception for analyzing whether restart of a shutdown 
facility might be treated as a change in the method of operation 
is 40 CFR § 51.166(b) (2) (iii) (f); asa alSfi L.A.C. 33:111.509(8) . 
This provision exempts from PSD review "[a]n increase in the 
hours of operation or in the production rate, unless such change 
would be prohibited under any federally enforceable permit 

12 '
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condition which was established after January 6, 1975, pursuant 
to 40 CFR 52.21 or under regulations approved pursuant to 40 CFR 
subpart I or 40 CFR 51.166.* 40 CFR S 51.166(b) (2) (iii) (f) ; fisa 
also L.A.C. 33:111.509(8).

■ The purpose of this "increase in hours* exception was to 
avoid undue disruption by allowing routine increases in 
production during the normal course of business in order to 
respond to market conditions. In the preamble to the PSD 
rulemaking, EPA explained:

While EPA has concluded that as a general rule Congress 
intended any significant net increase in such emissions to 
undergo PSD or nonattainment review, it is also convinced 
that Congress could not have intended a company to have to 
get an NSR permit before it could lawfully change hours or 
rate of operation. Plainly, such a requirement would 
severely and unduly hamper the ability of any company to 
take advantage of favorable market conditions.

45 Fed. Req. 52676, 52704 (Aug. 7, 1980) . The court in WEPCO 
explained further, "This exclusion . . . was provided to allow 
facilities to take advantage of fluctuating market conditions, 
not construction or modification." 893 F.2d at 916 n.ll.

Analysis of whether restart of a facility constitutes a mere 
increase in the hours of operation or production rate must 
consider whether the proposed activity is of the kind intended to 
be covered by the provision. Specifically, EPA will look at 
whether the proposed change requires enhanced flexibility to 
avoid hampering a company's ability to respond to market 
fluctuations. In general, reactivation after long periods of 
shutdown, though obviously motivated by long-term changes in the 
market, is not a response to the same type of market fluctuations 
and does not merit the same permitting flexibility envisioned by 
the regulations.

Restart of a long-dormant facility also may not be entitled 
to coverage under the "increase in hours" exemption if it would 
disturb a prior assessment of the environmental impact of the 
source. In the preamble for the 1980 PSD rulemaking, after 
expressing its belief that Congress intended to allow certain 
facilities flexibility to respond to market fluctuations, EPA 

13 ,
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explained, "At the same time any change in hours or rate of 
operation that would disturb a prior assessment of a source's 
environmental impact should have to undergo scrutiny." 45 Fed. 
Req. 52676, 52704 (Aug. 7, 1980). As a result, EPA will not 
exempt increases in the hours of operation in situations wheire 
’the increase in hours would be prohibited by a permit condition 
or where the increase would "interfere with a state's efforts in 
air quality planning . . . ." Letter from David P. Howekamp, 
Director, Air Mgt. Div., Region IX, to Robert T. Connery, Holland 
& Hart (Nov. 6, 1987) .

In the Cyprus Casa Grande PSD applicability determination, 
EPA concluded that restart of a roaster/leach/acid ("RLA") plant 
after 10 years of shutdown constituted a change in the method of 
operation. EPA distinguished restart of the plant from a mere 
increase in the hours of operation, explaining that the exemption 
was not intended to cover restart of facilities after long 
periods of shutdown. The letter explained;

EPA's original intention to disallow the [increase in hours] 
exclusion where it would "disturb a prior assessment of .a 
source's environmental impact" leads me to conclude that the 
exclusion should not be applied here. This is so because 
our present assessment as well as that of the State of 
Arizona, is that the RLA plant in its current non-operating 
condition has no environmental impact. This is evidenced in 
part by the removal ofthe plant from the state’s emission 
inventory and the surrender of operating permits. An 
additional factor is the simple physical fact that the RLA 
plant has had zero emissions for ten years.

Letter from David P. Howekamp, Director, Air Mgt. Div., Region 
IX, to Robert T. Connery, Holland & Hart (Nov. 6, 1987).

4. Restart as a Major Modification -- Emissions Netting 
Baseline

Once restart is found to be involve either a physical change 
or a change in the method of operation, the Agency must determine 
if the change results in a significant net emissions increase of 
a pollutant subject to regulation under the Act. 40 CFR
s 51.166 (b) (2) (i) ; asa aisfl L.A.C. 33 ; III. 509 (B) . The first step 
in calculating the net emissions increase is to determine whether

14 ,
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Che particular physical or operacional change in question would 
itself result in a significant increase in ’actual emissions." 
Sss 40 CFR § 51.166(b)(3) (i) (a) and (b)(21); a£ft also L.A.C. 
33:III.509 (B). If so, the second step is to identify and 
quantify any other prior increases and decreases in "actual 
emissions" that would be "contemporaneous" with the particular 
change and otherwise creditable. See 40 CFR
§ 51.166(b) (3) (i) (b); L.A.C. 33 : III.509 (B). The third Step is to 
total the increase from the particular change with the ocher 
concemporaneous increases and decreases. See 40 CFR 
§ 51.166 (b) (3) (i) (b) ; L.A.C. 33:111.509(8). If the total would 
exceed zero, then a "net emissions increase" would result from 
Che change. Whether this net emissions increase of a regulated 
pollutant is "significant" is determined in accordance with the 
annual tonnage thresholds set forth in 40 CFR § 51.166 (b) (23) and 
L.A.C. 33:111.509(B).

The primary issue in calculating the net emissions increase 
associated with the restart of a shutdown facility is usually 
calculation of the actual emissions increase. To calculate the 
actual emissions increase associated with the change, the . 
emissions from the source after the change is made must be ’ 
compared to the "baseline emissions" of the source, which are the 
actual emissions of the source as of a "particular date" (i.e., 
immediately prior to the physical or operational change in 
question). The regulations provide, "In general, actual emission 
as of a particular date shall equal the average rate ... at 
which the unit actually emitted the pollutant during a two-year 
period which precedes the particular date [the date of the 
change] and which is representative of normal source operations." 
40 CFR § 51.166(b)(21)(ii); SfiS also L.A.C. 33:111.509(B).

The regulations give EPA (or the permitting authority) 
discretion to set a different period for determining baseline 
emissions if such a period is more representative of normal 
source operations. 40 CFR § 51.166(b) (21) (ii) ; Sfi£ also L.A.C. 
33:III.509(B). EPA, however, has applied its discretion narrowly 
in assigning representative periods other than the two years 
immediately preceding the physical or operational change. One 
exception was provided in the preamble to the 1992 "WEPCO 
rulemaJcing." 57 Fed. Reg, 32314, 32325 (July 21, 1992). There 
EPA said that for utilities it would consider as 
"representative," actual emission levels from any two years

15
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within the five years preceding the physical or operational 
change.” In that same preamble, however, EPA specifically 
rejected one commenter's argument that EPA should consider a two- 
year period within the last five years of a plant's operation as 
the representative period for plants that have been shut down for 
more than five years. See 57 Fed. Reo. 32314, 32325 (July 21, 
1992) .

On more than one occasion, EPA has made clear that in 
calculating the net emissions increase for reactivation of long- 
dormant sources potentially subject to PSD, the source is 
considered to have zero emissions as its baseline. In both the 
Cyprus Casa Grande applicability determination and the Cyprus 
Mi.nnesota applicability determination, EPA set the baseline 
emissions level at zero for facilities that had been shut down or 
idle for 10 years. Letter from David P. Howekamp, DirectO’r, 
Air Mgt. Div., Region IX, to Robert T. Connery, Holland & Hart 
(Nov. 6, 1987); Memo from John Calcagni, Director, Air Quality 
Mgt. Div., to David Kee, Director, Air and Radiation Div,, Region 
V ("Cyprus Minnesota") (Aug. 11, 1992). In the Cyprus Minnesota 
applicability determination, after noting EPA's policy ■ 
announcement in the WEPCO rulemalting, EPA explained that it has 
limited flexibility to adjust the "representative period."

For many reactivations of long-shutdown facilities that fall 
within the definition of a physical or operational change, the 
only step in calculating "s.ignifleant net emissions increase" 
will be a determination of whether the increase in emissions 
resulting from the change is significant under 40 CFR 
§ 51.166(b)(23)^* because the baseline for actual emissions will 
be zero, and there will be no other emissions increases or

“ Saa also Memo from John Calcagni, Director, EPA Air 
Quality Management Div., to David Kee, Director, Air and 
Radiation Div., EPA Region V (Aug. 11, 1992) (noting that 
representative period other than previous two years generally 
limited to catastrophic occurrences); EPA, Draft New Source 
Review workshop Manual at A.39 (Oct. 1990).

EPAOGC 012080

** For Louisiana, the thresholds are provided at L.A.C. 
33:111.509(8) in the definition of "significant" and are the same 
as the federal thresholds relevant here.
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decreases chat are contemporaneous with the change.^’

As discussed above, the PSD regulations provide that the 
increase in emissions is determined by subtracting the affected 
units' pre-change “actual emissions" (referred to above as Che 
“baseline") from their post-change “actual emissions." For units 
that have not “begun normal operations," the regulations 
generally provide that actual emissions are equal to the units' 
"potential to emit." 40 CFR § 51.166(b) (21) (iv). EPA interprets 
Chis provision co mean that units which have undertaJcen a non­
routine physical or operational change have not "begun normal 
operations" within the meaning of the PSD regulations, since pre­
change emissions may not be indicative of how the units will be 
operated following the non-routine change. Sas 57 Eadj. Req- 
32314, 32326 (amending rules only for certain modifications at’ 
electric utility steam generating units and reserving “begun 
normal operations" language for other modifications) ,- 63 Fed. 
Req. 39857, 39859 n.4 (July 24, 1998) (post-change emissions of 
unit following non-routine change is potential co emit). In­
practice, this provision merely establishes a regulatory ' 
presumption that the units will operate at their maximum design 
capacity following the change. Sources can and frequently do 
rebut this presumption and avoid PSD applicability. They do so 
by agreeing to add pollution controls and/or accepting 
operational restrictions in a "minor NSR" permit or similar 
instrument that limits their emissions following the change to 
levels that are not significantly greater than pre-change actual 
emissions. SfiS 40 CFR § 51.166(b)(4).

Since 1992, EPA regulations have allowed states to adopt a 
somewhat different approach to determining emissions increases 
for electric uCility steam generating units. See 40 CFR 
§ 51.166(b) (21) (iv), (v). Such units' post-change emissions may 
be established by a source estimating the future emissions of the 
unit and submitting to the state information to confirm the 
accuracy of those estimates. See 40 CFR §§ 51.166(b)(21)(v), 
(b)(32). However, states and localities are not required to 
include these special provisions for electric utility steam 
generating units in their PSD programs. See 40 CFR § 51.166(b) 
(allowing variations from federal miles when local rules are more 
stringent). Louisiana has not adopted the special provisions; 
accordingly, Entergy's post-change emissions will in this case be 
determined by its potential to emit, rather than by its

17 .
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B- Applicability of PSD to Restart of Monroe Plant

1. PSD Applicability Under EPA's Reactivation Policy

•Entergy is proposing to restart three units at its Monroe 
plant that have been placed in "extended reserve shutdown" since 
July 1, 1988. At the outset, under EPA's Reactivation Policy, 
because these units have been shut down for more than two years, 
shutdown of these units is presumed to be permanent. Unless 
Entergy provides adequate support to rebut this presumption, 
restart of these units will be treated as activation of a new 
source subject to PSD. The remainder of this section discusses 
whether Entergy has adequately demonstrated that the units were 
never intended to be permanently shut down.^‘

Before formally placing the Monroe plant into extended . 
reserve shutdown, then-owner LP&L prepared an Extended Reserve 
Shutdown Plan dated October 27, 1987, which described plans to 
maintain the plant in a reserved status to be available when the 
demand for electricity increased. This plan included the 
installation of dehumidification systems, which were subsequently 
installed, to preserve the electric generation units. At the 

projections of future emissions. In this case, however, even if 
Louisiana had adopted the special provisions for utilities, it 
would not change the outcome. This is so because Entergy has 
projected, and its proposed title V permit reflects,' that it will 
operate at its full, unrestricted maximum capacity of 8760 hours 
per year. See Proposed Operating Permit, Monroe Electric 
Generating Plant, at 15 (General Condition III) (incorporating 
projected annual and hourly emissions rates).

Entergy has submitted its own self-determination on PSD 
applicability. Letter from Franlc Harbison, Sr. Lead 
Environmental Analyst, Entergy, to Larry Devillier, Asst. 
Administrator, LDEQ (Jan. 28, 1999). In addition, Entergy has 
provided various materials regarding maintenance activities, work 
needed to bring the plant back on line, permitting activities, 
and ERS decisionmaking. Letter from Gerald G. McGlamery, 
Louisiana Enviro. Admin., Entergy, to Hilry Lantz, Air Quality 
Div., LDEQ (Feb. 3, 1999); Memo from Entergy to EPA, "Actions 
Taken By Entergy At Monroe Generating Station" (w/ attachments) . 

18
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time o£ shutdown, at least, it appears that LP&L did not envision 
a permanent shutdown, but rather a temporary shutdown to respond 
to market conditions at the time. See Memo from Entergy to EPA, 
"Actions Taken By Entergy At Monroe Generating Station."

During shutdown, LP&L/Entergy continued to conduct minimum 
maintenance at the plant. These activities primarily involved 
responding to problems with the dehumidification system. Entergy 
has provided maintenance records dating back to May 9, 1988 
showing maintenance undertaken at the plant each year throughout 
the shutdown period and indicating that LP&L/Entergy staff made 
multiple inspection or maintenance visits to the facility.

During the period of shutdown, LP&L/Entergy also continued 
to pay annual state air quality maintenance fees. Entergy has 
provided receipts for these payments for the period October 7, 
1988 through August 18, 1998. On December 14, 1995, Entergy 
applied for a title IV Acid Rain permit, which it received 
October 23, 1996.

Based on this record it would appear that Entergy did not 
intend at the time of shutdown, and has never intended, to 
permanently shut down the Monroe plant. On the other hand, it 
appears that Entergy has not, until very recently, had definite 
plans to restart these units.

The Louisiana Public Service Commission ("LPSC"), in a 
review of whether- Entergy had properly included ERS facilities, 
including the Monroe plant, in its list of "available" 
facilities,*’ found that Entergy had not adequately demonstrated 
that these ERS facilities would be returned to service. LPSC, 
Order No. U-02092S-G (Nov. 18, 1998). Specifically, LPSC found

*’ The dispute before the LPSC centered around a tariff 
agreement between Entergy companies whereby each company had to 
identify its available capacity and pay or receive compensation 
according to whether it produced power below or in excess of its 
listed available capacity. LPSC. Order No. U-020925 at 8-10. 
The agreement defined a unit as "available" if it was under the 
control of the system operator, was down for maintenance, or was 
in extended reserve shutdown with the intent of returning the 
unit to service at a future date. Id, at 10.

19
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that Entergy had not analyzed the costs of returning the ERS 
units to service, could not give a time frame for returning any 
of the units to service beyond saying that they would be needed 
some time in the next 10 years, and had not made any efforts to 
confirm that they would be needed in the next 10 years. LPSC 
concluded that the fees resulting from Entergy's inclusion of the 
capacity of these ERS facilities could not be justified because 
Entergy had not made efforts to reach a decision "based on 
consideration of current and future resource needs, the projected 
length of time the unit would be in ERS status, the projected 
cost of maintaining such unit, and the projected cost of 
returning the unit to service."

The record before the EPA includes significant 
circumstantial evidence suggesting that Entergy has never 
intended the shutdown of the Monroe plant to be permanent. ’
Despite this evidence, however, EPA continues to have serious 
doubts as to whether Entergy truly intended during much of the 
11-year shutdown to expect to use the Monroe plant in the 
foreseeable future.^* Because restart of the plant more clearly 
triggers PSD as a major modification involving a change in the 
method of operation, EPA does nof need to make a final conclusion 
regarding Entergy's regulatory status under the Reactivation 
Policy at this time.

2. Physical Changes Triggering PSD ,

As described previously, changes at a facility may be 
treated as a major modification subject to PSD review in one of 
two ways -- changes involving a physical change of the source and 
changes involving a change in the’ method of operation at the 
source. Entergy has submitted a description of the work, and

” The disparity between the company's efforts to maintain 
the plant to avoid the appearance of permanent shutdown, and its 
failure to adequately demonstrate to the LPSC its plans to use 
the plant in the future, highlight one of the weaknesses of EPA's 
Reactivation Policy in determining the appropriate regulatory 
treatment of the restart of facilities after a lengthy shutdown. 
As a result, I have directed my staff to reevaluate EPA's 
Reactivation Policy to determine if steps can be taken to clarify 
the circumstances under which restart of a long-dormant source 
should be subject to new source review as a new source.

20 ,
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associated costs, being conducted in order to restart the three 
units at the Monroe plant. The total projected cost is 
approximately $5.3 million. Of that, Entergy states that $1.4 
million will be spent on capital improvements. These include 
replacement of PCB-contaminated transformers, replacement of 
controls using mercury, and installation of continuous emissions 
monitoring equipment. The remaining work includes inspection and 
cleaning of equipment, some minor repairs of valves and piping, 
and replacement of auxiliary equipment such as batteries and lab 
equipment.

Analysis of whether these changes trigger PSD applicability 
must consider whether, "as a whole," the changes are exempt as 
routine maintenance, repair and replacement. See 40 CFR 
§ 51.16S(b)(2)(iii); L.A.C. 33:III.509(B). In our review of the 
proposed reactivation of the Cyprus Casa Grande RLA plant EPA 
explained; '

Although the [contractor's] report notes the good condition 
of the acid plant and characterizes some of the needed work 
as "minor" or "moderate," viewed as a whole, the minimum 
necessary rehabilitation effort is extensive, involving' 
replacement of key pieces of equipment . , . and substantial 
time and cost [(four months and $905,000)]. In an operating 
plant some of the individual items of the planned 
rehabilitation, e.g. painting, if performed regularly as 
part of a standard maintenance procedure while the plant was 
functioning or in full working order, could be considered 
routine. Here, however, this and other numerous items of 
repair, as well as replacement and installation of new 
equipment, are needed in order for the RLA plant to begin 
operation. The fact that the plant requires four months of 
extensive rehabilitation work despite the adequate 
maintenance Noranda claims to have undertaken during the 
shutdown underscores the non-routine nature of the physical 
change that will occur at the plant.

Letter from David P. Howekamp, Director, Air Mgt. Div., Region 
IX, to Robert T. Connery, Holland & Hart (Nov. 6, 1987).

While the activities necessary to restart the Monroe plant 
might, collectively, appear to be part of a large, non-routine 
effort, EPA is not, at this time, making a finding as to whether

21 ,
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this effort amounts to a physical change of the source. Because 
restart of the plant most clearly amounts to a change in the 
method of operation, as described below, EPA need not reach a 
final conclusion on whether such concentrated efforts without 
repair or replacement of key pieces of equipment or key 
components should be considered routine. *■’

3. Change in the Method of Operation of the Monroe Plant

For the last eleven years the Monroe plant has been 
inoperative. To operate the plant now after such a long shutdown 
constitutes a change in the method of operation within the 
meaning of the PSD regulations. The mere fact that the plant is 
changing from a lengthy "non-operational" and "unmanned" 
condition,“ to one in which the plant is fully operational, fits 
the common sense meaning of a "change in the method of • 
operation."

The proposed changes in the operation of the plant do not 
qualify as exempt increases in either the hours of operation or 
the rate of production, ass 40 CFR S 51.166(b) (2) (iii) (f> , and 
L.A.C. 33:III.509(B), because they are not the type of changes 
intended to be covered by the regulatory exemption. As discussed 
above, the purpose of the "increase in hours" exception was to 
provide flexibility to allow sources to adjust their operations 
to take advantage of currently favorable or changing market 
conditions without requiring a PSD permit. Restart of the Monroe

I’ It is worth noting that while the Cyprus rehabilitation 
effort included replacement of key pieces of equipment, the 
rationale for our conclusion in Cyprus Casa Grande turned on the 
non-routine collection of activities, and not on whether 
individual activities were themselves routine or non-routine.

” In a 1994 letter to LDEQ, Entergy states that as a 
result of placing the plant in ERS status in 1988, "[the] plant 
is non-operational and unmanned." Letter from Entergy to Cheryl 
LeJeune, Office of Water Resources, LDEQ (July 18, 1994). 
Entergy also noted that, "It has not generated electricity for 
six years and has not operated on a routine basis since 1981." 
Letter from Entergy to Jayne Fontenot, Chief, Peirmits Issuance 
Section, EPA, Region VI (July 18, 1994).
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plant neither calls for the same type of permitting flexibility 
nor can be considered a response to the kind of short-term, real­
time market fluctuations envisioned by EPA in adopting the 
exempt ion.

This is not a situation where the sources's ability to plan 
ahead for permitting is constrained by the need for quick 
responses to short-term changes in the market. In its own 
analysis of PSD applicability, Entergy notes that unlike normal 
work outages where overtime is required to get the plants 
operational again, repairs at the Monroe plant will be conducted 
using “straight time" because "there will be no need to have the 
units available for dispatch in a short time frame." Memo from 
Mark G. Adams, Entergy to Myra Costello, Entergy (Aug. 3, 1998). 
Further, unlike the situations envisioned by the exemption, 
restart of a long-dormant facility involves permits for more than 
just air releases. Entergy has budgeted over $175,000 to obtain 
all of the necessary permits including a new water discharge 
permit to reflect the change from inoperation. Where a facility 
requires numerous permits to once again operate, PSD permit 
review is no longer the solitary hindrance that the exemption was 
designed to avoid. ,

EPA also believes the decision to operate after eleven years 
of shutdown, while certainly motivated by changes in the 
marketplace, is not the kind of quick decision to respond to 
quick market fluctuations that EPA intended to allow without the 
burden of the PSD permitting process.- In the WEPCO jrulemaking, 
EPA discussed its view of the time period in which one would 
expect to see the effect of market fluctuations for the utility 
sector:”'

By presumably allowing a utility to use any 2 consecutive 
years within the past 5, the rule better takes into 
consideration that electricity demand and resultant utility 
operations fluctuate in response to various factors such as 
annual variability in climatic or economic conditions that

” EPA's comments were made in the context of describing 
the representative period for determining baseline emissions from 
utilities, but the analysis of what constitutes normal operations 
is equally relevant to the discussion here.
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affect demand, or changes at other plants in the utility 
system that affect the dispatch of a particular plant. By 
expanding a baseline for a utility to any consecutive 2 in 
the last 5 years, these types of fluctuations in operations 
can be more realistically considered, with the result being 

’ a presumptive baseline more closely representative of normal 
source operation,

57 Fed. Req, 32314, 32325 (July 21, 1992). The eleven-year 
shutdown of the Monroe plant is well beyond the period in which 
one would expect to see changes in operation in response to the 
kind of market fluctuations addressed by the "increase in hours" 
exception. The decision to restart the plant after such a long 
period is a more fundamental change in the way the company has 
done and plans to do business. Entergy's decision to restart the 
Monroe plant looks less like a quick decision to take advantage 
of market conditions at an already-operational plant and more 
like a decision to begin operation of a source that has not 
previously participated in the market.

EPA has also made clear that the "increase in hours" ■ 
exemption is not available where it would "disturb a prior 
assessment of a source's environmental impact." For the last 
eleven years, the State has carried the Monroe plant in its 
emissions inventory with zero actual emissions. From all 
accounts, the State has treated the plant as having no 
environmental impact. Restart of the plant would disturb this 
assessment and is-not, therefore, entitled to the "increase in 
hours exemption." ,

The State's assessment of the plant's environmental impact 
is further demonstrated by the State's submittal for the Ozone 
Transport Assessment Group ("OTAG") modeling effort to assess . 
interstate NOx transport contributions to ozone nonattainment in 
downwind States. In late 1995, 37 States including Louisiana, 
provided their emissions inventories to EPA for modeling and 
analysis. Fifteen of those 37 States (including Louisiana) 
claimed that actual emissions from sources in their State had no 
impact on downwind ozone nonattainment. In 1995, the Monroe 
plant was included in the State's emissions inventory and was 
still included in that- inventory as having zero emissions when 
the ultimate transport analysis was concluded in 1997. OTAG used 
this inventory data to project emissions contributions and 
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nonatcainment problems throughout the 37-State region through 
2007. During this modeled period, emissions from the Monroe 
plant were assumed to be zero. Based in large part upon OTAG's 
modeling results, EPA declined to require Louisiana to revise its 
SIP as part of the recent "NOx SIP Call.’” EPA concluded that 
the weight of evidence did not support a finding that Louisiana 
made a significant contribution to downwind nonattainment. See.
62 Fed. EsgL. 60318, 60340 (Nov. 7, 1997), 63 Fed, Reo. 57356, 
57398 (Oct. 27, 1998)

EPA believes restart of the Monroe plant will constitute a 
change in the method of operation that is not otherwise exempted 
by the PSD regulations. The only possible exemption, the 
"increase in hours" exemption, simply was not intended to cover 
this kind of change. As a result, EPA must next consider whether 
Che change in the method of operation will result in a • 
significant net emissions increase, thereby triggering PSD 
applicability as a major modification.

4. Calculating Net Emissions Increase .

Restart of the Monroe plant will result in emissions of NOx, 
SO2, CO, PMIO and VOC. As discussed previously, the emissions 
baseline for long-dormant sources such as the Monroe plant are

” The Court.of Appeals for the D.C. Circuit haS; stayed the 
SIP Call pending further order by the court. State of Michigan 
V, EPA. No. 98-1497 (D.C. Cir. Order filed May 25, 1999) .

“ EPA conducted subsequent modeling efforts to evaluate 
Che costs and air quality impacts associated with the proposed 
NOx SIP Call controls. This modeling did not rely on state 
inventory data. Instead, the approach looked at Energy 
Information Administration data regarding available power plants, 
and projected emissions based on future demand and likely order 
of dispatch (considering factors such as the plant's age and fuel 
type). This approach predicted future NOx emissions from Unit 12 
of the Monroe plant of 148 tons per year. This amount of 
emissions corresponds to approximately 550 hours of full-load 
operation per year at Unit 12. Such minimal operations do not 
alter EPA's conclusions. No emissions were projected for any of 
the other units at the plant. 
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generally considered to be zero. EPA believes the zero emissions 
baseline is representative of normal source operations at the 
Monroe plant, which has had no emissions for the last eleven 
years.

The following table lists the significance levels, saa 40 
CFR § 51.166(b) (23) (i) andL.A.C. 33:111.509(8), in tons per year 
for each of the pollutants that could be emitted upon restart of 
the Monroe plant. In addition, the table lists Entergy's 
potential to emit (assuming full-time operation, as is reflected 
in the proposed operating permit) for these same pollutants. The 
potential to emit is assumed to be the source's "actual 
emissions" following the change in the method of operation. See 
note 16, supra.

POLLUTANT SIGNIFICANCE LEVEL (TPY) POTENTIAL TO EMIT (TPY)

NOx 40 4,972.65

SO2 40 679.34

CO 100 361.65

PMIO 15 32.46

VOC 40 12.74

With the exception of VOC, restart of the Monroe plant will 
result in a significant emissions increase over its current zero 
emissions baseline- for each of the listed pollutants..

The regulations define the contemporaneous period as ex­
tending baclt five years from the physical or operational change. 
No changes in emissions at the Monroe plant have been made during 
last 5 years because it has been shut down during this entire 
period. As a result there have been no increases or decreases in 
emissions that are contemporaneous with the change. Sas 40 CFR 
§ 51.166(b)(3)(ii); L.A.C. 33:111.509(8). Therefore, the net 
emissions increases from start-up of the Monroe plant would be 
approximately those stated in the chart above. Hence, EPA agrees 
with Petitioner that the title V permit for the Monroe plant 
should be revised to assure compliance with the Louisiana SIP PSD 
requirements because start-up of the plant would be subject to 
PSD as a major modification under the Clean Air Act, 40 CFR 
§ 51.166, and L.A.C. 33:111.509(8).
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V. MSPS APPLICABILITY

Petitioner claims that the maximum capacity of the affected 
facilities at the Monroe plant may have been increased by some 
unknown method at some time between 1976 and the time of the 
title V application without being subject to NSPS review. 
Petitioner points to differences in reported emission capacities 
that suggest a modification has occurred at the Monroe plant. In 
the April 27, 1976 compliance report from the City of Monroe to 
the Louisiana Air Control Commission, the total capacity of the 
Monroe plant was reported as 1365 MMBtu/hr. In the September 18, 
1996 title V permit application, however, Entergy reports the 
Monroe plant's capacity as 1961 MMBtu/hr. While EPA believes 
that Entergy has adequately explained this discrepancy in 
reported capacities (see below), EPA nonetheless evaluates in 
this section whether the changes to the Monroe plant might 
otherwise be subject to NSPS. •

Section ill of the Clean Air Act requires EPA to adopt 
standards of performance for stationary sources constructed or 
modified after the date the standards are proposed. CAA . 
§§ 111(a) (2) , (3) and (b) (1); saa also 40 CFR S 60.1.” Unlike- 
the PSD program, reactivation of 1-ong-dormant facilities is not 
considered construction of a new source. See Memo from Edward E. 
Reich, Dir., Div. O£ Stationary Source Bnf., to Sandra S. 
Gardebring, Dir., Region V Enf. Div. (Oct. 30, 1980) . 
Installation of Units 10, 11 and 12 occurred prior to adoption of 
all NSPS regulations.’® Thus, to determine NSPS applicability 
for restart of the Monroe plant, EPA need only consider whether 
the affected facilities have been modified or reconstructed. See 
40 CFR §§ 60.14 and 60.15.

A "modification" for purposes of NSPS applicability is 
defined as:

Louisiana has adopted the federal NSPS regulations by 
reference. See L.A.C. 33:III.3003(A). For purposes of this 
section, only the federal regulations are cited.

” The first NSPS for fossil-fuel-fired steam generators 
applied to sources for which construction was commenced after 
August 17, 1971. 40 CFR, Part 60, subpart D.
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[A] ny physical change in, or change in the method of 
operation of, an existing facility which increases the 
amount of any air pollutant (to which a standard 
applies) emitted into the atmosphere by that facility 
or which results in'the emission of any air pollutant 
(to which a standard applies) into the atmosphere not 
previously emitted.

40 CFR S 60.1. As with PSD, the analysis of whether an activity 
constitutes a modification is a two-part test. The first step -­
identifying a physical or operation change -- is similar to the 
first step for finding a PSD modification. The second step of 
the NSPS analysis -- finding an emissions increase -- differs 
from the emission netting step of PSD. .

To find an increase in emissions, EPA compares the hourly 
emissions capacity of an affected facility before and after the 
change. Sas 40 CFR § 60.14; saS aiSS WEPCO. 893 F.2d at 913. 
The changes at the Monroe plant do not appear to be of the type 
that would increase the hourly emissions capacity of the affected 
facilities. As described above, the major work being performed 
at the Monroe plant appears to involve upgrading certain 
controls, replacing PCB-containing transformers and some repairs 
and maintenance of the boilers and associated auxiliary 
equipment. Based on the information currently before it, EPA 
believes the affected facilities could operate at the projected 
capacities with or without.the changes that have occurred at the 
source. If, after further investigation, EPA finds-that changes 
to the facility in fact will increase the emissions capacity of 
the affected facilities, EPA will revisit the question of NSPS 
applicability.

In response to Petitioner's claims that reported emissions 
capacities had increased, Entergy explained that values derived 
from fuel consun^tion in 1975 were erroneously reported as 
maximum heat input values and appeared to be less than those 
stated in the permit application. Entergy's explanation appears 
to be confirmed by reference to specification sheets for the 
boilers. Because the manufacturer's specification sheets for the 
boilers reflect the same heat input values as represented in the 
permit application, EPA concludes that, standing alone, the 
differences in the reported emissions capacities, do not 
demonstrate a change in the emissions capacity of the affected
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facilities. •

NSPS may also be triggered, irrespective of changes in 
emission capacities, if the changes to the affected facility 
amount to reconstruction of the facility. 40 CFR § 60,15(b). A 
facility is considered to be reconstructed when the represented 
fixed capital costs of new replacement components to reactivate 
the facility exceed 50% of the fixed capital costs required to 
construct a comparable new facility. 40 CFR S 60.1S(b). Here, 
Entergy has projected the total cost (capital and O&M) to restart 
all affected facilities at the Monroe plant will be approximately 
$5.3 million. Entergy estimates approximately $1.4 million of 
these costs will be capital expenditures. Of these capital 
expenditures, it appears that at least half relate to replacement 
of PCB-containing transformers and thus do not relate to changes 
to the affected facilities. Given the small capital costs . 
associated with reactivation of the affected facilities, it does 
not appear that the restart activities at the Monroe plant would 
trigger NSPS based upon a reconstruction analysis.

vx. RCRA DISPOSAL RSQUIRSMENTS

Entergy's permit application contains reference to two 
different procedures to remove iron oxide and copper from the 
boilers. One procedure involves using up to 30,000 pounds of 
ethylenediaminetetraacetic acid ("EDTA"). Spent boiler cleaning 
solutions containing this chemical and scavenged metals are 
injected into the-boiler for combustion. The Petitioner claims 
that Entergy's permit application does not contain sufficient 
information concerning the analysis of typical spent boiler 
cleaning solutions nor citation to any regulatory provision that 
would exempt boiler cleaning solutions from RCRA disposal 
regulations. The Petitioner further asserts that if the spent 
boiler cleaning solutions exhibit RCRA hazardous waste 
characteristics, disposal would be prohibited unless the facility 
obtains a RCRA permit, became regulated under EPA's Boiler and 
Industrial Furnace regulations, or otherwise demonstrated that 
the spent boiler cleaning solution complied with EPA's 
"comparable fuels" specification.

To justify exercise of an objection by EPA to a title V 
permit pursuant to section 505(b)(2) of the Act, the Petitioner 
must demonstrate that the permit is not in compliance with the

29 ,
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requirements of the Clean Air Act, including the requirements of 
the Louisiana SIP. RCRA requirements are not applicable 
requirements of the Act. Saa 40 CFR § 70.2. Therefore, this 
issue cannot be addressed as part of the petition process. 
However, the emissions themselves would be regulated under 
Louisiana's Air Quality regulations and federal/state hazardous 
waste requirements. ’

Under Louisiana Air Permit General Condition XVII, Entergy 
must submit any small emissions (generally less than 5 tpy in 
total) resulting from routine operations that are predictable, 
expected, periodic, and quantifiable to the Louisiana Air Quality 
Division for approval as authorized emissions. If the emissions 
are considered non-routine, Entergy must apply for a variance 
under L.A.C. 33.III.917. Thus, the emissions from the combustion 
of the spent boiler cleaning solutions are regulated under 
Louisiana's air quality regulations. In addition, if the scent 
boiler cleaning solution were to exhibit RCRA hazardous waste 
characteristics, Entergy would be required to comply with all 
applicable federal and state hazardous waste management 
requirements. -

VXI. CONCLUSION

For the reasons set forth above, I find that the proposed 
title V permit fails to assure compliance with applicable PSD 
requirements set forth in the Louisiana SIP. As a result, I 
partially grant the February 9, 1999 petition requesting that the 
Agency object to the proposed Entergy permit, and I hereby object 
to issuance of the proposed Entergy Permit. I deny the remainder 
of the February 9, 1999 petition. Pursuant to section 505(b) of 
the Act and 40 CFR S 70,8(d), LDEQ shall not issue the permit 
unless it is revised in accordance with this Order.

JUN 111999
Administrator
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ONITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

215 Fremont Street
San Francisco. Ca. 94105

November 6, 1987

Robert T. Connery, Esq.
Holland 6 Hart 
p. 0. Box 8749
Denver, Colorado 80201

Re; Supplemental PSD Applicability Determination Cyprus
Casa Grande Corporation Copper Mining and Processing
Facilities '

Dear Mr. Connery:

This is a supplemental determination regarding the 
applicability of prevention of significant deterioration (PSD) 
provisions under sections 160-169 of the Clean Air Act, 42 D.S.C 
§9 7470-7479, and EPA’s PSD regulations, 40 C.F.R. S 52.21 to the 
above-referenced facility, located near Casa Grande, Arizona. 
This determination supplements the determination set forth in a 
May 27, 1987 Memorandum from John S. Seitz, Director, Stationary 
Source Compliance Division, EPA, and in my May 29, 1987 letter to 
Roger M. Ferland, Streich, Long, Meeks and Cardon, Phoenix, 
Arizona, attorney for Noranda Lakeshore Mines, Inc., which 
formerly controlled the Casa Grande facility. For the reasons 
discussed below, EPA today (1) reaffirms and incorporates by 
reference herein its earlier determination that reactivation of 
the Roaster/Leach/Acid (RLA) plant at the Casa Grande facility 
would constitute a major -new source within the meaning of Part C 
of the Clean Air Act and EPA's regulations issued thereunder; and 
(2) determines that even if the reactivated RLA plant would not 
be subject to PSD as a new source, the start-up would also 
constitute a major modification for PSD purposes. Accordingly, 
Cyprus Casa Grande Corporation (Cyprus) must obtain a PSD permit 
before beginning construction on any of the rehabilitation 
activities necessary for start-up of the RLA plant.

1. THE NEED FOR THIS SUPPLEMENTAL DETERMINATION

The earlier applicability determination by Mr. Seitz and 
myself was in response to requests by Noranda that focused 
exclusively on the question whether start-up of the RLA plant 
would render-the facility subject to PSD as a major new source 
pursuant to EPA's shutdown/reactivation policy. My review of

GOVERNMENT 
! EXHIBIT
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the administrative record of that matter has confirmed that 
Noranda did not request EPA to consider, and EPA did not 
consider, whether the RLA plant would be subject to PSD upon 
reactivation as a major modification under the Act and the PSD 
regulations.

Following EPA's earlier determination, Noranda transferred 
its interest in the facility in question, including the RLA 
plant, to Cyprus. Cyprus then sought review of EPA's 
determination in the court of appeals. Cyprus Casa Grande Corn. 
V. EPA, No. 87-7322 (Sth Cir.), In a Civil Appeals Docketing 
statement filed with the Ninth Circuit on July 30, 1987, Cyprus 
identified under category I., ’Issues to be Raised on Appeal,’ 
the following item:

(2) whether Petitioner's existing RLA plant has been 
subject to a "major modification,' 40 C.F.R. S 52.21(b)(2), 
which would require a PSD preconstruction permit.

Thus, it is clear that if this matter is adjudicated by the court 
of appeals, it likely would raise issues beyond the scope of the 
consideration previously given by EPA and Noranda. This in turn 
raises the distinct possibility that litigation based on EPA's 
prior determination would not finally resolve the question of 
whether PSD applies to the start-up of the RLA plant, and that a 
subsequent round of judicial review would be necessary. Such a 
scenario would waste the resources of the court, EPA, and Cyprus, 
and would be contrary to Cyprus' stated interest in a quick 
resolution of environmental requirements for the project.

Accordingly, I believe it is appropriate at this time for 
EPA to determine whether the prospective start-up of the.RLA 
plant by Cyprus would constitute a major modification for PSD 
purposes. This determination can be made on the basis of the 
record created in conjunction with the earlier reactivation 
determination by Mr. Seitz and myself. In addition, because that 
earlier determination was directed to Noranda in response to 
requests by that company, and in view of the evident controversy 
surrounding that determination, it is also appropriate to 
reconsider its application to Cyprus, as the new owner of the 
facility.

II. RECONSIDERATION OF WHETHER START-DP OF THE RLA PLANT IS 
SUBJECT TO PSD AS A MAJOR NEW SOURCE UNDER EPA'S 
REACTIVATION POLICY.

After reviewing the administrative record in this matter, 
I find no reason to disagree with EPA's longstanding shutdown/ 
reactivation policy or its application to the set of circum­
stances presented by Noranda. Hence, EPA has no basis to change 
its earlier determination that start-up of the RLA plant would 
be subject to PSD requirements as a "reactivation,' except 
insofar as the intervening transfer of the facility to Cyprus

CfN30B6RM0065
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would require a different result.

There is one key point that emerges from the transfer to 
Cyprus: It represents a further attenuation, both in the chain of 
ownership and in time, between shutdown of the RLA plant in 1977 
and its prospective reactivation. A change in ownership does not, 
standing alone, render a stationary source subject to PSD 
provisions. See 40 C.F.R. § 52.21(b)(2){iii)(g). However, the 
circumstances surrounding a change in.ownership may be probative 
of whether the shutdown of the source should be deemed permanent, 
which is the key analysis that must be made under EPA's 
reactivation policy.

In this case, the inference that the shutdown was permanent 
is even stronger after the transfer to Cyprus than it was when 
Noranda was in control. This is so because by the time Cyprus 
gained control, the RLA plant had already been shut down for ten 
years, as opposed to two years when Noranda entered the scene. In 
addition, by the time Cyprus took over, the RLA plant was no 
longer in the state's emission inventory and did not possess 
operating permits. Thus, from the inception of Cyprus' ownership, 
every indication is that Arizona considered the facility to be 
permanently closed. .

The transfer to Cyprus serves to strengthen the reacti­
vation determination EPA made as to Noranda. Accordingly, my 
determination is that the start-up of the RLA plant by Cyprus 
would constitute a reactivation subject to PSD requirements as a 
new source.

III. WHETHER START-OP OF THE RLA PLANT IS SUBJECT TO PSD 
REQUIREMENTS AS A MAJOR MODIFICATION.

Even if the RLA plant were not subject to PSD as a new 
source under the reactivation policy, it would be subject anyway 
if the start-up were deemed to be a ‘major modification" within 
the meaning of the Act and 40 C.F.R. § 52.21.

The central thrust of the Clean Air Act's PSD major modi­
fication provisions is that significant actual emissions 
increases -- i.e., those which have substantial consequences for 
ambient pollution concentrations and, hence, the states' need to 
account for such pollution -- should be brought under PSD review. 
See Alabama Power Co. v Costle, 636 F.2d 323, 400 (D.C. Cir. 
1979). epa followed the lead of the court in formulating the 
major modification provisions of the PSD regulations by focusing 
the regulatory definitions on actual emissions rather than a 
source vs potential to emit. See 45 Fed. Reg, 52700, col. 2-3. 
EPA also promulgated a narrow and limited set of exclusions in 
Its major modification regulations, but only to allow for routine 
changes in the normal course of business, where PSD *

CiN30B6RM0066
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review would be unduly disruptive. See 40 C.F.R. §52.21(b)(2) 
(iii)(a) and (f).

Determining whether a major modification will occur at a 
particular source requires a sequential analysis at several 
factors. These factors are discussed in the preamble to the PSD 
regulations at 45 Fed. Reg. 52676, 52698 (August 7, 1980). The 
factors may be grouped under two basic questions; Would the 
start-up entail a "physical change in or change in the method of 
operation of a major stationary source"? If so, would the change 
"result in a significant net emissions increase of any pollutant 
subject to regulation under the Act"? See 40 C.F.R. § 52.21 
(b)(2)(i). ■

A. Physical Change or-Change in the Method of Operation of 
the RLA Plapt.

This requirement of a major modification is satisfied if 
either a physical or operational change would occur. In this 
case, .the start-up would constitute both a physical and an 
operational change.

Physical-Change. . '

The rehabilitation wor)< necessary to make the Cyprus RLA 
plant operational would constitute a 'physical change" at a major 
stationary source. XZ

EPA is aware of three reports addressing the rehabilitation 
work necessary to restart the RLA plant. By letter dated March 
20, 1987, Noranda submitted the most recent evaluation of the 
minimum rehabilitation work necessary to start up the plant. The 
evaluation was prepared in March 1987 by E i C International ('E 
& CI") for the Cyprus Minerals Company and was based upon a three 
day inspection of the plant and review of equipment, support 
installation and existing piping, instruments and electrical 
switchgear. Noranda also submitted a June 1986 report prepared by 
the Ralph M. Parsons Company, also for Cyprus, which estimated 
"nominal cost" of 51,836,000 for refurbishing the RLA plant, plus 
"worst case add-on" costs of 5906,000. However, the Parsons 
report was an "order of magnitude"

Z/ As noted in Noranda's original Request for opinion dated 
September 12, 1986, sulfur emissions from the plant are 4.3 tons 
per day, equivalent to approximately 1500 tons per year, and thus 
greatly exceeding both the 100 ton per year threshold limit 
applicable to the primary copper smelter category or the 250 ton 
per year threshold for an "unlisted" major stationary source 
under 40 C.F.R. 52.21(a)(1).
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scoping report, and based these cost estimates upon the Company's 
experience rehabilitating similar processing facilities rather 
than upon a detailed plant inspection. In addition, Noranda's 
original September 12, 1986 Request for opinion contained a , 
February 1982 survey of rehabilitation work estimating a total 
cost of 5347,000 and monthly maintenance reports for April-July 
1982 indicating that some rehabilitation work occurred in this 
period. From among these three estimates of necessary rehabili­
tation work, the E s CI evaluation can most reasonably be relied 
upon. It is the most current and comprehensive and was based 
upon an actual plant inspection by outside consultants.

The E fi CI report called for the following rehabilitation:

1) replacing of the thickener tanks in the roaster plant’s 
counter Current Decantation (CCD) circuit and repairing the 
"significantly" damaged foundation for the CCD thickener 
foundation;

2) installing new external insulation for both fluid bed 
roasters and gas cyclones; '

3) "minor" refractory repairs in one roaster;

4) "minor" structural repairs and painting throughout 
the roaster plant's steel structure to address 
"significant" corrosion damage;

5) replacing a "moderate" amount of piping and valves 
in the roaster plant;

6) restoring or replacing of stainless steel pumps at the 
acid plant;

• 7) installing a pressure sand filter;

8) rebuilding the underflow pumps in the CCD circuit.

The E i CI report concluded that the work necessary to 
prepare the facility for operation could be done in three to four 
months at a cost of 5905,000, without any contingency calculated. 
Contingency costs could significantly exceed this amount.1/ Even 
without factoring in contingent costs, 5905,000 represents 
roughly 104 of the replacement cost of a new roaster. See 
Attachment 2 of March 27, 1987 letter from Roger Ferland.

The E £ CI report recommended adding on a 154 contingency for 
craft labor and materials and the Parsons report estimated 
5900,000 for '"worst case" add-on costs. Information obtained 
during an EPA site visit confirmed that rehabilitation would 
require four months of double shifts. •

CIN30B6RM0068
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Under the PSD definition of "major modification", a 
physical change does not include "routine maintenance, repair and 
replacement." 40 C.F.R. § 52.21(a)(2)(iii>(a). Although the E t 
CI report notes the good condition of the acid plant and 
characterizes some of the needed work as "minor" or "moderate," 
viewed as a whole, the minimum necessary rehabilitation effort is 
extensive, involving replacement of key pieces of equipment 
(e.g., the CCD thickener tanks, pumps, external insulation), and 
substantial time and cost. In an operating plant some of the 
individual items of the planned rehabilitation, e.g. painting, if 
performed regularly as part of standard maintenance procedure 
while the plant was functioning or in full working order, could 
be considered routine. Here, however, this and other numerous 
items of repair, as well as replacement and installation of new 
equipment, are needed in order for the RLA plant to begin 
operation. The fact that the plant requires four months of 
extensive rehabilitation work despite the adequate maintenance 
Noranda claims to have undertaken during the shutdown underscores 
the non-routine nature of the physical change that will occur at 
the plant. Thus, given the extent and nature of the repair, 
rebuilding and replacement of important equipment necessary to 
make the RIA plant operational, the rehabilitation work simply 
cannot be considered the "routine maintenance, repair and 
replacement" which is excluded from PSD review.

2 • Change in the Method of operation.

The prospective start-up of the RLA plant after a ten-year 
shutdown would also constitute a change in the method of 
operation within the meaning of the PSD regulations.

As discussed atove, the PSD major modification rules focus 
on changes in actual emissions. In general, changes at existing 
facilities that significantly increase actual emissions must 
undergo PSD-review. Yet, in adopting the PSD rules EPA-also 
recognized that Congress did not intend to require 
preconstruction permits for a routine change in the hours or rate 
of operation. EPA believed that "such a requirement would 
severely and unduly hamper the ability of any company to take 
advantage of favorable market conditions." 45 Fed. Reg. 52704, 
col. 2. Accordingly, the PSD regulations exclude from the 
definition of physical or operational change "an increase in the 
hours of operation or in the production rate." 40 C.F.R. § 52,21 
(b){2)(iii)(f). However, I believe it is clear that in adopting 
this exclusion, EPA did not intend to remove PSD coverage in 
circumstances such as those presented by Cyprus. Rather, EPA 
limited this exclusion to situations where it would not interfere 
with a state's efforts in air quality planning when, in the 
preamble to the PSD regulations, it noted:

At the same time, any change in hours or rate of 
operation that would disturb a

CfA/30B6RM0069
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prior assessment of a source's environmental impact 
should have to undergo scrutiny.

45 Fed. Reg. 52704, col. 2-3. Thus, EPA disallowed the exclusion 
where the increase would not be allowed under a preconstruction 
permit. 40 C.F.R. § 52.21(b)(2)(iii){f).

In this case, the RLA plant was not required to obtain a 
preconstruction permit when it was originally erected, because it 
predated the PSD program. Thus, the present situation is not 
squarely addressed by the relevant regulatory provision. 
Nevertheless, EPA's original intention to disallow the exclusion 
where it would "disturb a prior assessment of a source's environ­
mental impact" leads me to conclude that the exclusion should not 
be applied here. This is so because 6ur present assessment as 
well as that of the State of Arizona, is that the RIA plant in 
its current non-operating condition has no environmental impact. 
This is evidenced in part by the removal of the plant from the 
state's emission inventory and the surrender of operating 
permits. An additional factor is the simple physical fact that 
the RLA plant has had zero emissions for ten years, I believe 
that this result is a reasonable interpretation of the PSD 
regulations, and in keeping with the statutory purposes. (See in 
particular Clean Air Act section 160(3) and (S)).

3 ■ Combination.

In any event, it seems undeniable, when one looks at both 
the physical and operational changes the company is proposing to 
make, that the reactivation constitutes a fundamental alteration 
in the character of the plant, one that is neither everyday nor 
routine. Nor is the reactivation deserving of special treatment 
because of a high frequency of changes at the facility or 
insusceptibility to event-by-event permitting.

S• Net Emissions Increase.

Whether a significant "net emissions increase" would 
occur is itself a multistep analysis. The first step is to 
determine whether the particular physical or operational change 
in question would itself result in a significant increase in 
"actual emissions." See §52.21(b)(3)(i)(a) and (b){21). If so, 
the second step is to identify and quantify any other prior 
increases and decreases in "actual emissions that would be 
"contemporaneous' with the particular change and otherwise 
creditable. See § 52.21(b)(3)(i)(b>. The third step is to total 
the increase'from the particular change with the other 
contemporaneous increases and decreases. See § 52.21(b)(3)(i)(b). 
If the total would exceed zero, then a "net emissions increase" 
would result from the change. Each of these factors is analyzed 
below in the context of the prospective start-up of Cyprus" RLA 
plant.
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1. Ingrease in Actual Emis^lans^

The start-up of the RIA plant would result in an increase 
in actual emissions within the meaning of the PSD regulations.

This calculation is made by comparing actual emissions as 
of a 'particular date* -- i.e., immediately prior to the physical 
or operational change in question -- with the emissions from the 
source after the change is made. The regulations provide that 
actual emissions shall be the rate at which the source actually 
emitted the pollutant during the two-year period immediately 
preceding the particular date {the date of the change), unless 
EPA determines that a different two-year period is more 
representative of normal source operation. 40 C.F.R. S 52.21 
(b)(21); see.also 45 Fed. Reg. 52718, col. 2.

In this case, the pollutant in question is sulfur dioxide 
(502), and emissions during the two-year period preceding start­
up of the RIA plant are zero. I believe that this period is 
representative of normal source operations, since emissions have 
been zero during each of the last ten years while the plant has 
been shut down. Conversely, given this operational history. I do 
not believe that emissions during the one year in which the- RIA 
plant was functioning is more representative of normal operations 
at the, Casa Grande facility. After start-up, emissions will be 
approximately 1500 tons per year. Thus, the entire amount of 
emissions after start-up will be considered an increase in actual 
emissions, and it is obviously significant. 40 C.F.R. S 
52.21(b)(23){i).

2- g,patfffflpg.ranepu,g., Jngrgaggs And 
EsgTAftSsa in ActPftl.,BBigg.i.pns.x

No other Increases or decreases in actual emissions that 
would be contemporaneous with the start-up of the RIA plant have 
been brought to EPA’s attention. -

The regulations define the contemporaneous period as ex­
tending back five years from the physical or operational change, 
40 C.F.R. S 52.21(b)(3)(ii), and no changes in emissions at the 
RIA plant have been made during this period because it has been 
shut down during this entire period. It should be pointed out in 
this regard that EPA chose the ’fairly large" five-year 
contemporaneity period over a shorter period in response to 
industry commenters on the PSD regulations, who had urged that no 
time limit be placed on crediting of prior emissions decreases. 
The Agency believed five years to be adequate to accommodate a 
normal period for corporate planning. See 45 Fed. Reg. 52701, 
col. 1. Thus, EPA specifically considered and rejected an 
arrangement whereby an emissions decrease, such as that 
represented by the ten-year shutdown of the RIA plant, 
potentially could be credited upon start-up for purposes,of 
determining whether a major modification would occur.

CIW30B6RM0071
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3 . Net Emissions Increase.

Because the actual emissions increase from start-up of the 
RLA plant would be approximately 1500 tons per year, and there 
are no contemporaneous emissions increases or decreases, the net 
emissions increase from start-up would also be approximately 1500 
tons per year. This amount is well above the 40 tons per year 
’significance* level for S02. 40 C.F.R. § 52,21(b)(23)(i) . Hence, 
the start-up would constitute a major modification within the 
meaning of the Clean Air Act and 40 C.F.R. § 52.21, and Cyprus 
must obtain a PSD permit prior to construction for this reason 
alone.

IV. SOMMARY.

Whether the prospective start-up of the RLA plant is viewed 
under EPA's reactivation policy or under its major modification 
regulations, I conclude that PSD requirements apply. This 
consistency of results is not surprising, because both the policy 
and the regulations address the same general principle that 
significant increases in actual emissions of air pollution, not 
already accounted for in air quality planning or involving . 
significant capital investment, be reviewed under the PSD 
provisions of the Clean Air Act. I hope that in light of this 
supplemental determination, Cyprus will better understand EPA's 
insistence that the RIA plant undergo the normal PSD review 
procedures. 1 am also aware of Cyprus' desire to rehabilitate the 
RLA plant and recommence operations as soon as possible. EPA will 
do its best to accommodate this desire, consistent with its need 
to avoid undue disruption of its other PSD regulatory 
responsibilities.

Sincerely,

David P. Howekamp 
Director
Air Management Division

co: Lee Lockie 
John Seitz

CIN30B6RM8072
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December 12, 1995

(AT-18J)

Don Smith, Supervisor
Permit Unit n
Permit Section
Air Quality Division
Minnesota Pollution Control Agency
520 Lafayette Road
St. Paul, Minnesota 55155

Dear Mr. Smith:

I am writing in regard to a letter from Jenny Reinertson of your staff to Rachel Rineheart of my 
staff dated November 22, 1995, concerning a proposed project at Fairmont Utilities. Due to the 
unique circumstances of this case, Ms. Reinertson has requested that the United States 
Envirorunental Protection Agency (USEPA) review the material provided and determine if the 
proposed modification is exempt from Prevention of Significant Deterioration (PSD) review.

According to the information provided by Ms. Reinertson, Fairmont Utilities intends to make 
modifications to two existing boilers. These boilers currently bum coal, but have the capability to 
bum natural gas. However, rather than using the existing burner configuration, the utility will be 
replacing the existing atmospheric burners (two in each boiler) with a matrix of 30 burners that 
will be placed on top of the existing coal grate. Fairmont Utilities believes that the modification 
would be exempt from PSD review under 40 CFR 52.21(b) (2) (iii) (e) (1) which states that a 
physical change or change in the method of operation shall not include use of an alternative fuel 
which “the source was capable of accommodating before January 6, 1975, unless such change 
would be prohibited under any federally enforceable permit condition which was established 
after January 6,1975 pursuant to 40 CFR 52.21 or under regulations approved pursuant to 40 
CFR subparl I or 40 CFR 51.166."

USEPA agrees with the Minnesota Pollution Control Agency’s determination that this proposal 
is a modification, and would be subject to PSD if it resulted in a significant increase in a criteria 
pollutant. Although the boiler may be capable of accommodating natural gas without 
modification, Fairmont Utilities is proposing to alter the design of the boiler. The change to the 
burner array is not considered as routine maintenance, repair, and replacement, and goes beyond 
what was contemplated in the June 7, 1981 memorandum from James T. Wilburn, USEPA 
Region IV to Richard Grusnick, Alabama Department of Environmental Management which was 
referenced by Fairmont Utilities.

5 government 
r exhibit „
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Although 40 CFR 51.21(b) (2) (iii) (c) (1) does not apply to this modification, we would 
encourage the source, as MPCA has done, to submit this project to MPCA as a pollution control 
project. If you have any questions in regard to this letter, please contact me or Rachel Rineheart 
of my staff at (312) 886-7017.

Sincerely yours.

/S/

Robert Miller, Chief
Permits and Grants Section
Air Toxics and Radiation Branch

EPA5P0Heei864
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COUNCIL, and SIERRA CLUB ) Magistrate Judge R. Steven Whalen

Plaintiff-Intervenors
) 
)

V. ) 
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

Defendants.
) 
)

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3-H
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Roger Randolph, P.E.
Director, Air Pollution Control Program 
Missouri Department of Natural Resources 
Jefferson State Office Building
P.O. Box 176
Jefferson City, Missouri 65102

Dear Mr. Randolph:

re: Sibley power plant, Jackson County, Missouri

An article in The Kansas city Times on November 15, 1989, 
states that the Missouri Public Service division of UtiliCorp 
United, Inc. has announced plans to physically modify and extend 
the life of the above-referenced steam-electric generating 
station.

The possible applicability of the NSPS and/or the PSD 
regulation to such projects was addressed by the EPA during 
September and October 1988 in various documents relating to a 
proposed project by the Wisconsin Electric Power Company (WEPC). 
We sent a copy of pertinent documents regarding the matter to the 
MDNR on November 16, 1988, and November 30, 1988. The documents 
are also available on the NSR_Bul]jetin_Board as NSR4.PSD. If the 
article is reasonably accurate, many of the issues that are 
discussed in the above-mentioned EPA documents may have to be 
considered in review of the Sibley project. Wisconsin Electric 
subsequently sued EPA regarding EPA's preliminary opinion that 
the WEPC project might be subject to both PSD and NSPS 
requirements. The case has been argued in court, but no decision 
has been rendered. We will keep you informed of progress. The 
discussion of potential NSPS and/or PSD applicability to the 
Wisconsin Electric project is quite extensive—many of the points 
may be applicable to the proposed Sibley project.

PSD/NSPS;

— Arguments that extension of life projects are routine 
maintenance, repair, or replacement should be carefully 
scrutinized by review agencies. Routine maintenance, 
repair, or replacement generally means regular, customary, 
or standard undertakings for the purpose of maintaining the 
plant/unit in its present condition. Projects that will 
significantly enhance the present efficiency or capacity of 
the plant/unit and that will substantially extend the useful 
economic life of the plant/unit generally should not be

ARCP/RODRIGUEZ
/ /89

ARCP/WHITMORE
/ /89
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considered routine maintenance, repair, or replacement. A 
common sense approach is suggested. If emissions will 
increase as a result of said project, PSD and/or NSPS 
applicability may be triggered.

Projects that will allow a plant/unit to increase the _ 
facility’s production rate or hours of operation beyond its 
current capabilities generally do not qualify for the 
exemptions regarding production rate or hours of operation. 
This is important in that current capabilities may be 
significantly less than the original design.

Physical changes that will enable a unit/source to achieve 
its original design capacity (assuming a deterioration of 
operating capacity over time) should be viewed as an 
increase of production capacity, rather than an increase of 
production rate; the latter is exempted from being 
considered a physical/operational change, the former is not 
so exempted.

Both regulations are premised, in part, on an emission 
increase. NSPS (re: modification) is evaluated on an 
affected facility and a )iiiogram Eer hour basis. PSD is 
evaluated on a plantwide and a ton per year basis. Under 
NSPS, the affected facility may be a single emission unit or 
a group of emission units, depending on the source category 
involved. For boilers, the NSPS affected facility is each 
boiler unit. If an emissions increase will not occur at the 
affected facility, NSPS (re: modification) is not triggered. 
If an emissions increase at the source (PSD) will not occur, 
PSD is not triggered.

The NSPS (reconstruction) provisions are not premised on an 
emission increase at the affected facility, of preliminary 
concern is the replacement of component parts and the costs 
of said replacement relative to the cost of a comparable new 
facility.

Permit restrictions such as operating hour restrictions, 
fuel type (such as low sulfur coal) restrictions, or usage 
(e.g., gallons of oil per year) restrictions may not be used 
to exempt facilities from NSPS applicability.

Physical restrictions, however, may be used to exempt 
facilities from NSPS applicability. Such restrictions may 
include redesign of the unit to limit heat input, the type 
of fuel the unit will be able to burn/process, etc..

Pollution control equipment may be considered regarding the 
facility's actual emission rate.

, CIN30B6RM0106
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The maximum current operating levels must be used (not 
previous operating capabilities). The current maximum 
operating level to be used to determine the "before" 
emission rate must be achievable and sustainable. The 
"after" emission rate must be the maximum capacity resulting 
from the physical/operational changes that have been made to 
the unit/facility.

The before and the after fuels that are assumed (or burned 
during testing) must be the same for puirposes of determining 
emission change. For example, the "after" emissions may not 
be based on low sulfur coal if the "before" emissions is 
based on high sulfur coal if the modified boiler will have 
the physical ability to bum low sulfur and high sulfur 
coal.

Emission reductions at the facility may be creditable? other 
emission reductions at the source are not creditable.

PSD:

- Perniit limitations/restrictions may be imposed to restrict 
the emission potential of a source. Said restrictions/ 
limitations must be enforceable by EPA.

- Net emission change is based on the difference between the 
representative actual emissions of the source before the 
physical/operational change and the potential-to-emit of the 
unit/source after the physical/operational change.

- Pollution control equipment may be considered to the extent 
the effect of said equipment is federally enforceable (i.e., 
enforceable by EPA).

- Emission reductions at the source may be creditable.

The NSPS and the PSD applicability decisions should be 
performed separately because of the unique differsnCGS bGtweGn 
the regulations regarding applicability. ,

If requested to do so, we will assist MDNR in its evaluation 
of the proposed Sibley project. We request that MDNR )ceep us 
informed of its review and of its preliminary and final decisions 
regarding the proposed project by providing us with timely 
submittal of correspondence between the owner/operator (and its 
consultants, representative, etc.) and the MDNR.

CII\I30B6RM0107
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If you have any questions pertaining to this letter, please 
contact me or Dan Rodriguez of my staff at 913/236-2896.

Sincerely,

Charles W. Whitmore
Chief, Air Compliance Section

ARTX/ARBR/ARCP:RODRIGUEZ:ll/22/89:SM:DISK 12A;DOC L2MOSIBL.N89 
11/28/89:DR
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )

Plaintiff, )
) 

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No. 2:10-cv-13I01-BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3-1
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA. GEORGIA 30303-8960

September 13, 2000

4APT-ARB

Mr. Jimmy Johnston
Georgia Environmental Protection Division
Air Protection Branch
4244 International Pkwy., Suite 120
Atlanta, GA 30354 ,

SUBJ; No. 1 Recovery Furnace Maintenance, Repair and Replacement Project
PCA Pulp and Paper Mill ' 
Valdosta, Georgia .

Dear Mr.'Johnston:

Thank you for requesting assistance from the U.S. Environmental Proteaion Agency 
(EPA), Region 4, in making a prevention of significant deterioration (PSD) applicability 
determination. This daermination is for a proposed maintenance, repair and replacement project 
involving the No. 1 Recovery Furnace at the Packaging Corporation of America (PCA) pulp and 
paper mill in Valdosta, Georgia. The question at issue is whether the proposed projea qualifies 
as “routine maintenance, repair and leplacement" and is therefore not a physical change or change 
in the method of operation under PSD regulations.

in this letter, we respond to your request based on how we believe such a request would 
be resolved under the federal PSD rules in Title 40 Code of Federal Regulations and under EPA 
policies. Our response does not represent how you must interpret the PSD requirements that 
EPA has approved into Georgia's sute implementation plan, nor does it represent final agency 
action. Instead, this letter provides guidance for you to consider in your role as the PSD 
permining authority.

The maintenance, repair and replacement aaions scheduled for No. 1 Recovery Furnace 
consist of the following as listed in a letter from PCA to the Georgia Environmental Protection 
Division (GAEPD) dated June 8,2000: (1) replacement of water tubes in lower ftimace walls 
from mid-wall headers to the bonom, including the floor tube seaion; (2) replacement of water 
tubes in upper furnace walls, including the roof tube seaion; (3) removal and replacement of 
outer casing, insulation and brick work (for access) from lower furnace to economizer outlet; (4) 
replacement of economizer casing, lagging and insulation; (5) replacement of dissolving tank shell 
after removal of existing tank shell for access; (6) annual inspection and repair, including tube 
thickness testing in the balance of the furnace, and inspeaion and repair as necessary of the

CIW3086RM0280
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electrostatic precipitator, air heater, liquor heater, cascade, auxiliary equipment and ductwork; 
and (7) removal of insulation and lagging on electrostatic penthouse for inspection, with repair as 
necessary. PCA estimates that the total cost for the planned project is 54,605.000. of which the 
cost for tube-related work is expected to be 53,577,000.

Region 4's opinion is that the planned No. 1 Recovery Furnace maintenance project is not 
routine. This opinion has been reviewed by the Region 4 Environmental Accountability Division 
and by EPA’s Office of Air Quality Planning and Standards, Office of Enforcement and 
Compliance Assurance and Office of General Counsel.

The reasoning that led us to our opinion is as follows:

1. EPA's longstanding practice has been to consider the nature, extent, puipose. frequency, 
and cost of a proposed project, as well as other relevant factors, to anive at a 
convnonsense understanding of whether a proposed project is routine.

. 2 EPA has affirmed in previous opinions that the routine activity exception has a narrow 
scope and should generally be applied only to actions that are regular, customary, 
repetitious, and undertaken as standard practice to maintain a facility in its present 
condition.

3. In terms of nature, extent and frequency, our understanding is that the entire lower furnace 
wall water tube section, floor tube section, upper furnace wall tube section, and roof tube 
section in No. I Recovery Furnace have never been replaced simultaneously during a 
single maintenance project throughout the 48-ycar history of the furnace. We further 
umJerstand that the upper furnace wall tube section and roof tube section in No. 1 
Recovery Furnace have never been replaced previously. The infrequent occurrence of 
maintenance projects of this nature and extent is also indicated by the 48-ycar operating 
history of No. 2 Recovery Furnace and the 32-ycar operating history of No. 3 Recovery 
Furnace..

4. The estimated cost of the maintenance projea (S4.6 million) is well within the range of 
costs that have been judged by EPA at indicative of non-rouiinc maimenance projects in 
previous cases.
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If you have any questions concerning this letter, please contact Jim Little at 
(404) 562-9118.

Sincerely,

R. Douglas Neeley
Chief
Air and Radiation Technology Branch
Air, Pesticides, and Toxics 

Management Division
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)

Plaintiff, )
) 

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )

)
DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No. 2;10-cv-13101-BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3-J
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UNITED STATES ENVIRONMENTAL PROTECTION AOENCT 
REGION 10 

1200SWh Avsnue 
Seattle, Washtnotoo 96101

NOV 0 5 zwn
Ano Of: OAQ-107

Alan Newman
State of Washingion Depanmeot of Ecology
300 Desmond Drive SE
P.O. Box 47600
Olynqiia, Washington 98504-7600

Re: Response to Inquiry Regarding Routine Maintenance, Repair and Rq>laccnacni Analysis 
for Recovery Fonuioe ModiOcatians at Longview Kbre, Longview and Boise 
Cascade Corporation, Wallula Mm

Dear Mr. Newman:

Thia letter responds to your December 13.2000, letter to Dan Meyer of my staff. You 
requested that the Uidted States &tvironmcntai Protection Agency, Region 10 (Agency or EPA) 
concur with two prehminary Prevention of Significant Deterioration of Air Quality (PSD) 
applicability interpretations made by the State of Washington Department of Ecology (Ecology). ■ 
Although not specifically mentioned in the December 13th letter, EPA leanted throng . 
subsequent discussions with Ecology that the two facilities discussed in tim letter are the 
Longview Kbre pu^ and paper mOl located in Longview, Washington, and the Boise Cascade 
pulp and paper mm located in WaDula, Washington. We also learned that Boise Cascade had 
already undertaken the activity in question by December 2000, while Longview Fibre has qipbed 
for a PSD pennit

In each case, the thteabedd question is whether the activity is a ‘’physical change." If it is 
a physical change, further analysis would be required to determine whether there would be a 
resuttaat significant net emasions increase. Because no information was provided related to 
emissions increases, EPA expresses no opinion with respea to that issue in this letter.

Regarding whether the activities in question are or would be physica] changes, both 
sources asked Ecology to consider whether the activitiBS fall within the exclusion brom the 
definition of physical change for routine maintenance, repair and replacement under 40 CFJt 
I S2Jl(b)(2)(iiO(a). In analyzing whether these changes are subject to this exenqjtion, we note 
that the September 9,1988 Memorandum from Don R. Clay, Acting Assistant Administrator for 
Air and Radiation to David A Kee, Diiecior, Air and Radiation Division. Region V (Clay 
Memorandum) at page three, states that the dear intent of the PSD regulations is to construe 
“physical change” very broadly, to cover virtually any significant alteratioo to an existing plsm 
and to interpret the exclusion related to routine maintenance, repair and replacement narrowly.

ToSvSnmbJt
i EXHIBIT
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Ecology has already instructed Longview Fibre to ^ply for a PSD pennit baaed on 
Ecology's conclusion that the proposal to completely reconstruct the firebox in Recovery Furnace 
No. 19 (RF19) is a physical change that is not routine, and that the change would result in a 
significant net ennsaions increase. Based on the infonnation provided in your letter, EPA has no 
reason to disagree with Ecology’s assessment that the physical change to RF 19 at Longview 
Kbre was not routine.

In your December 13,2000, letter, you state that Ecology’s preliminary conclusion was 
that Boise Cascade’s Recovery Furnace No. 2 (KF 2) tube replacenjcnt project constitutes routine 
tmuDteaance, repair or rqdaoanem, and thus does not requiie a PSD panh. Based on the 
information currently available to the Agency, EPA does not concur with Ecology’s assessment 
of Boise Cascade’s RF 2 tithe replacement project Bor the reasons discassed below, EPA 
bebeves that when all the feet ors used to assess whether a project constitutes routine 
nmintenaneft, rqjaii or replacement are considered together, the infonnation provided to the 
Agency does not support the conclnsion that die RF 2 tube rcplaccnieni proj^ was "routine,”

RF 2 was originally constructed in the 1950*8  as a power boiler. In 1980 the power boiler 
was significantly modified and converted into a recovery furnace. Boise Cascade obtained a PSD 
permit for this modification. RP2 estpetienced an emergency shntdownin Mqr 2000, after a 
water JeaJc was discovered in one or more boiler tubes. Duriog the shutdown, an inqiectmh 
revealed cracks in boiler tubes entering the steam drum. In repose, the suspect tubes were 
plugged and RF 2 returned to service. However, Boise Cascade's insurince carrier requested a 
follow-up inspection. The follow-up inspection, conducted in August 2000. revealed aides in 
twelve additional boiler tubes, stress cndcs in the economizer, and signs of feOure in die steam 
geoeraxor bank tubes. Tbejnsunmee carrier recommended that the economizer and generator 
bank tubes should be replaced in order to assure continued safe and efiSoent operation.

• In response to the insurance carrier’s recommendations, Boise Cascade replaced several 
damaged boikr components. Prior to the repair project, RF 2 was operating at its full rated 
capacity in terms of both blade liquor firing rate and steam production. The project was designed 
to safely return RF 2 to full use. The conqionents were replaced over a three-week period during 
the scheduled October 1,2000 annual maintenance shutdown. Other maintenance activity at 
other units throughout the mill was completed within two weeks. Boise Cascade spent 53 J 
million w return RF 2 back to service. The cost to replace RF 2 today is estimated in your tener 
to be 545 to 550 million.

lOiSEussiaa

When assessing whether changes can be considered “routioe” under PSD regulations, 
permitting authorities consider the following factors: nature and extent, purpose, frequency, and

CIN30B6RM0500
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cost* Noob of these factors on its own conclusively detexmines a project to be routine or not. 
Rather, all the factors and their relationsh^ to one another are couddmd together. In your 
December 13,2000, letter, you explain that Ecology considered all these factors and concluded 
that the RF 2 project can be considered routine within the meaning of 40 QF Jt
§ 52.21 (b)(2)(in)(a). However, based on the information provided to the Agency. EPA does not 
agree with this conclusion.

EPA's opinion on the proposed RF-2 tube replacement project based on the facts 
provided by your letter and subsequent conversations is as follows:

• Nature and Extent - AD economizer and generator bank tubes have been replaced. 
Although the replacement tubes represent less than half of total boiler tube area, they also 
represent compieie replacement of all the tubes in two major components of the boiler. It 
is our understanding that such a wholesale change to a major component of RF 2 does not 
occur annually, or on any regular basis. Thisia not a matter of merely replacing only a 
few worn or damaged tubes on an as-needed basis. The fact that it took three weeks to 
accomplish the on-site work is significant because it extends beyond the mill’s typical 
two-week outage for annual These facts indicate that the complete 
replacement of all the tubes in major components is not routine.

* SSZE&SS* As you indicated in your letter, the repair to RF 2 was of an emergency nature, 
and hardly rotttme. Purthennore, whether the stress cracks to RF 2 were the result of 
nonnal wear and tear on the boiler, or due to excessive use, the cracks may shxqdy 

’ As early as 1988, EPA articulated its position that ‘In detetmining whether proposed 
woik at an existing facility is ‘routine,’ EPA makes a case-by-case determination by weighing the 
nature, extent, puipose, frequency, and cost of the work, as well as other relevant factors, to 
anive at a common-sense finding.'* Clay Memorandum at 3. EPA’s Environmental Appeals 
Board recently confirmed the application of these factors to determine whether an activity is 
routine in fn re: Teimessee Authority, CAADocket No. 00-6, at 64-65 (EAB, Sept 5, 
2000). EPA also notes the following detenninations related to whether a physical change was 
routine with respect to modifications at other pulp and paper mills. September 24,2001 fetter 
from Gregg M. Worley, Chief, Air Permits Section, Air Planning Branch. EPA Region 4. to 
Barry R. Stephens, PJE., ’Tennessee Department of Environment and Conservation (concluding 
that $924,500 projea at the Packaging Corporation of America (PCA)’s pulp and pqier mill 
including replacement of al tubes in a recovery boiler generating bank, and 44 tubes on an 
economizer did not constitute routine maintenance, repair or replacement); September 13,2000 
fetter from R. Douglas Neeley, Chief, Air and Radiation Techn^gy Braiich, Air, Pesticides, and 
Toxics Management Division, EPA Region 4 (concluding that $4.6 miZlion nuanteunoe projea 
at PCA pulp and paper mill including partial replacement of water tubes in furnace walls, 
removal and replacement of outer casing, insufetion and brick work in order to repair 
economizer, replacement of tank shell, and inspection and rqjair of electrostatic precipiiaior, air 
beater, liquor heater, cascade, auxiliajy equ^mest and ductwork, did not constitute routine 
maintenance, repair or replacement).

-3- ,
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mdicare tbK the eqihpioent was sear, or bad exceeded, its naeful life. Although EPA 
recognizes that the purpose of the project was to assure continued safe operation of the 
boiler, and not to increase operating capacity, safety-related projects are not categorically 
exempt from PSD review.

• Freouencv - EPA is not aware of RF 2 undergoing such an extensive boiler tube 
replacement project since it started up as a recoveiy furnace in 1980, more than twenty 
years ago. EPA does not believe that a wholesale boiler tube rqrlacement project is a 
frequent occurrence, thus, consideration of the frequency factor does not suppon a 
condnsion that the project is routine.

• - As previously indicated. Boise Cascade ^ent S3.9 million to return RF 2 to 
service. A cost of nearly $4 million is within die range of costs for projects that have 
been considered non-routine by EPA in other contexts. Although Boise Cascade's annual 
TwwntoiMweft caqwndituTcs ate not specified hi Ecology’s letter. EPA expects that this cost 
is substanliaBy greater than the annual mahneaance budget for the feaUty. given the 
infonnation we have from other similar facilities across the country. Thns, this factor 
also does not support s conclnsion that the projea is routine. .

Conclusion

In your December 13,2000 letter you ash that EPA concur on Ecology's preliminary PSD 
appBcatnUiy determinations with respea to Longview Fibre's reconstruction of its firebox in RF 
19, and Boise Cascade's RF 2 Proje^ As stated previously, the Agency agrees with your 
coodusion that Longview Rbre's RF 19 projea is not routme maintenance, n^pair or 
replacemenL However, after applying the fects presented Jn your letter describing Boise 
Cascade's RF 2 Projea to the factors used to detetinioe whether an activity is tontine 
maintenance, repair or replacement, we do not agree with Ecology's conclusion that such activity 
was routine. We would te glad to consider any further information that you would like to 
provide to the Agency with regard to this mattgr, or if you wish to discuss the issue further, 
please contact Dan Meyer of my staffs 206-553-4150.

oc: Tapas Das, Ecology
Merley McCall. Ecology
Rich Garba. Boise Cascade Corporation
Randy Sandberg, Environmental Manager, Boise Cascade Wallula Mill 

' Alan Whitford, Eaviromnental Services Manager, Longview Kbre

CIN30B6RM8502
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)

Plaintiff, )
) 

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants, )

Civil Action No, 2:10-cv-13101 -BAF-RSW

Judge Bernard A, Friedman

Magistrate Judge R, Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3-K
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. B.C IMS5

OCT U 1988

■ ' TMC aMIMICTMATOA
Mr. Joha V, Boctoa ■
Vie* Traaidaat 
viaeeasiA Xlactric Vowar Company 
Pest OXtiea lax 3045 . ■
Milvaukaa, Mitcoaaia 53301 ........

. - Dear Mr. sestea: ', t
AS pea raqaaatad la eoz'aastlao ea Saptsabar 15* 1911« X 

' hara aada final datarainationa rapsraiao tha. applicability ef the 
Claan Air Act'a Mew Sourct Parforaaaca ftaafiards (MSPt) and 
Prevention of tignifieant Oatarieration (PSS) raquiraaaata te the 

■ prepoead life axtansien ^re^eet st tba Pert Vashinfften staaa 
alactrio caaarating station, which ia owned sad operstad bp 
via cons la Electric power Cenpaap (WEPCOJ. Per tbs resseas 
discus a ad below, Z have dataxBlned that, sa preposed, the 
renovations st Pert Washington are subject te both PBO sad M>PI 
raquiraaants. Bowsvar, EPA ranains willing to work with peu 
regarding netheda e( eeaplisnea. As we have-discussed, one 
alternative would be to raconfigura the project sueb that no 
amissions incrasses would occur. Mp staff is ready te neat with 
pou te discuss tbese natters st sap tine. ■

X« >&£ES&Sm
' On Septenber 13, 1*11, David Kee, Director, Air sad 

Aadiatien Division, SPA Aagion V, wrote peu regarding PSP and 
J NSP8 cevercge of the Port Washington rsnevstiens. Enclosed with
I .that latter was a aesorandua dated Eeptenber *, IPtt froa Don A.
. Clap, Acting Assistant Adaiaistrator, addressing the background
i of tba.Pert Washington project, sad snalpsing at aona length tba 
' relevant iatarpratative issues. Per purposes of brevity, Z will 
; net repeat that naterial here, bet rather incorporate it bp 

raferanea. r ■ 
i • * . 
, Ebe dapteaber deeuasnts eoaeluded that tba life extension- 
I prejeet, as preposed, likely would be subject to PPP and MSPI 
j rsguireaoats. Bevever, KPA also stated that final applicability 
I detemiaatieas could net be provided .st that tine ia the abeeaea 
I of certain factual inforsatiea. Za our subs«quant atsting you 
, requested that EPA furnish final detemiaatieas, sad agreed .to 
' provide tba necessary additional infomation. You also asked EPA 

• to reconsider certain of the eonclusiens ia boa Clap's ' 
neaorandua. These Betters are discussed below. -TZTrT.-r: . 

• \ 

( i GOVERNMENT I I . '

i
 EXHIBIT I \ ■' .. 

I I
CIN30B6RM0097
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XX*. rXKKV PgTERMIHKTIOHS

your has raspoaiad to our requests ter additional 
infers*tion, and Z »ant to thank you tor vSPCO's coattnuad 
cooperation la doing so. Saaad on this, and the other 
Infomation la zrA's files. Z now aaka the SeXXoviag final 
deterainitleaa:

11) Ths Ilfs axtensiea project,‘as proposed, will render 
VKPCO’s Pert Washington plant suhjeet te the PSD roquireaeata of 
Part e of the Clean Air Act as a aejor aodifiestioa within tba 
aeaaiog of the Act and the SPA regulations at 40 C,P,&, I S3.31.

(3 ) The preposed life extension project will reader each of 
the five steaa generating units at the Pert Washington plant 
subject te the NSPf requireaeats ef section 111 ef the Class Air 
Act as Bodifieatiea within the Mssiho of the Act and the SPA 
reguXatiens st 40 e..P.&. Part SO.

In'raeensldering the neaorandua and letter ef Bepteaber * 
and 13, 1 have takss a careful look at the iasuea you raised in 
OUT nesting: whathar the raneratiens are routine; whether SPA 
has treated sinilar projects is a dlffarsst fashion; and whether 
there would be an esisaioBS increase due te a physical er 
eperatlenaX change, however, z find ne reaaes te depart fres the 
reasoning olthe tapteaher docuneate. Accordingly, Z conclude 
that VSPCO'a life extansien project, if carried out as preposed, 
will involve a substantial and non-routine renewal of the Pert 
Wsshisgten facilities that will significantly inereass both 
hourly saxiaus sad annual eatseion* ef air pollutants.

Specifically, regarding tha nature ef the proposed work at 
Port Washingte'a, X find that these renovations constitute 
physical changes for PSO purposes within the nasuing ef 40 C.P.A. 
I 53.31(h)(3)(i), and physical and operational changes for NSPS 
purposes within the seaning of 40 c.P.A. I <0.14(a). Z find 
further that these changas de net cone within the PSD and KBPS 
exclusions for routine xaintananee, repair, and raplacenant, nor 
the exclusions for ineretsaa in production rate er hours ef 
operation. (Sas 40 C.P.A. II 53.31(b)(3)(iii) and <0.14(e)}.

. > •
Aagarding the sals a lone changes froa the life extsnsios 

projaet, based upon tha eaisaions data and certain factual . 
assertions subnitted by vspco, Z find that the Port Washington 
renovations will result in a significant net increase in 
caissiens of several pollutants for PSb purposes within the 
aeaning ef 40 C.P.A. I 53.31(b)(2)(i), (b)(1). and (b)(31). Z 
find further that the renovations will result in an increase ia 
the soissiea rate of several pollutants at each of units l-S for 
NSPS purposes within the aeaning ef 40 C.P.A. I <0.14(a) and (b).

CIN36B6RM009Q



2:1 O-CV-13101-BAF-RSW Doc# 117-15 Filed 07/18/11 Pg 4 of 9 Pg ID 5338

OCT JT '63 B?:St

- 3 -

EncXosuraa A anfi B the •aiaiio&s ehangea uadarlrisp 
thaaa fiadinga £er FBP aad NSFS purposat. Aa Indteatad abort, 
XPA'a ealeulatlena and datarainatieaa art baaed on data auppltad 
by KEPCO. 'Vt will Utt the data in SncXoaurta A and 8 in the 
treat you would like to work with ua te oatabXiah an acetptabXt 
arraagaaent ter aatiatyiag 888 and vsrs roQuiraaantt through the 
addition or onhaaenaant of pollution eentreX •guipaaat, phyaieaX 
capacity raatrietiena, er, in the eaat of 8S0, ftdtralXy 
enforceable Xiaxitatiene ea potential eniaaiena. '

XXX. fiUeuuZSK .

Aa you requeated, X hare rteonaidtrtd the quaation 
ef vbatber tha phyaieaX and operational ehaagta at Pert 
vaabiagten are routine, whether applying 858 and MSFI here would 
be inequitable ia light ef EPA’a paat treataaat ef raaevatien 
projeeta, and whether the reneratiena-will reauXt ia eniaaiena 
increaaaa. Theat aattara are addrotaed below, aa ia BFA’s 
rtaaeaing with reapeet te the baaalinea ter calculating 'tha 858 
and KSF5 eniaaiena increaaea reflected in SncXoaurea A and S. .

Aegarding the queation ef routiaeaear, the reneratiena 
inrelre the repXaeement ef etoan druse, air heatera, and other 
atjor eospooenta that are integral te the continued eperatiea of 
the oeuree. The work will not aiapXy saintain the facilities in 
their current state, hut rather will aigaifieaatly enhance their 
proaeat efficiency and capacity, and aubetaatially extend their 
useful eeonesio life. Za addition, the work called for here ia 
rarely, if ever, perforsed. Moreover, thia work ia eoetly, both 
in. relative and absolute terse. Baaed on these and other ■ 
feetore, X reeffirs Boa Clay's findings ea the non-routine 
character ef the Fort Vasbington changes. The Septesber t 
sesarandun contains a ceapXete discussion ef SPA's reasoning on 
thia iasue. '

On the relsted equity question, Z find no iheensiateney here 
with SFA'a prior detersinatioaa regarding .routine and aea**reutiBe 
changes. Z seta initially that PSD and M8F8 applicability 
detemisatiens are aade ea a ease-by-easa basis. Thue, it is 
vary difficult’te analogize to other projects, which alaest 
inevitably present aignificent factual differencea, 
Navartheloss, >7 staff has reviewed the additional aatarial you 
subaitted ea Septanber X*. and Bapteaber 37. 1981 regarding 
certain other raaevatien projoota, and has infernally surveyed 
SPA legional Offices and etate ageaeiea.

X have concluded that none of the four steaa drua 
replaceaente identified ia your Septeaxber 19 eubaiseion are 
sufficiently siailar te the Fort Vasbingtoa project to'support 
deterainatiena of nenapplicability ia this aatter. The Carolina

CIAI30B6RM0099



2:10-cv-13101-BAF-RSW Doc# 117-15 Filed 07/18/11 Pg 5 of 9 Pg ID 5339

orr 17 -03 63:07 sw _

-■ 4 -

Power end Licht ceee Involved a faulty staaa drus replaeed prior 
te tbs Initial start-up o£ a naw unit, and would net have 
ineresssd salstions for PSD er XSPS purposes. Tbs Crest Vsstcra 
Sugar exaapla did net involve a utility boiler, and was too aaall 
to be affected by XSPS. Tbe Ashland Oil faeility was not at a 
utility, involved a waste beet hollar that wss not fossil-fuel 
fired, and banes, was not an aalssiens unit subject te PCD or 
XSPS. Tbs Algona Staal Co. faeility was net a utility boiler,' 
and net located in the Vnltad States.

Zn addition, tbe Infernal survey conducted by tbs Office of 
Air sad badlatlon disclosed ne closely analogous eases that were 
aver reviewed by SPA headguerters for purpesas of PSO er XSPS 
applicability, zn particular, SPA found ne exaaplos ef staaa 
drua raplaeaaant at aged electric generating facilities. 
Moreover, SPA could find ne exanplei in which tba Agency bad 

' analysed and issued an applicability detersination for a •life 
axtensiea project" for any category ef najor seuroe. Aagarding 
the fear utility projects identified in your Septenbar 27 
aubaisslon, Z note that they do net involve staaa drua 
rsplaeenant. Zn addition, parslt applications were not subnitted 
te tbe state agencies for tba Duka Power end Texas Vtllltles 
projects you eite. Consequently, they were bet reviewed by any 
air pollution control agency. Tbe Cincinnati Oas end Sloetrlc 
project was reviewed by the state, but not SPA. The state 
detsnlned, and SPA Region II concurred, that tbe Sydraeo 
Sntsrpriaas prejeet was net subject to PSD based on a net 
decrease In oBiaelens ef all pollutants. Our infornal survey and 
review ef tba projaota you Identified reveal that aajor 
construction activities undertaken by utilities that nay be 
subject te Clean Air Act reguirasants have net been brought te 
tbe attention ef SPA. Tbe Agency la eonsldaring what ateps nay ' 
ba necessary te address this situation. . -

SPA baa discovered only two state agency deterrainatIona ' 
addraasing Ufa extension questions in e nanner possibly . 
Inconsistent with SPA's analysis ef tbe Port Waabington prejeet. 
Tbeaa Instances, which apparently were not brought to SPA*a 

. attention prior te tba states' dateraination, de net create aa 
inegulty that would Justify a different conclusion by SPA ia this 
ease. * '

As to tba Quastiea ef eaisaions Increases at Pert , 
Washington, 1 believe that SPA baa properly interpreted the* PSD 
and XSPS regulatioas aa applying to Incraaaas in caissiens duo te 
laeraasos ia hours of operation er production rate, where, ea 

SI here, such operational er production incraasea are elesaly 
H related to pbyalcal or operational changes. A contrary 
g interpretation would allow aven oasalva enlaelona Increases'
5 ateasing Cron significant new capital Investaeat — aa '
S dlstlnguiabad froa routine fluctuations in tbe business cycle —

CIN30B6RM0100
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to caesp* scrutiny under th* Claan xtr Xct siapXy bec»u*e 'th* naw 
tavastBent did net iavolv* an lnh*r*otly aora pollutiao 
production proeaaa. X do not beXleva that Congraaa Inttndad such 
a raaula.

3 would Ilka te point out that tba tipuraa ea a&iasloaa 
lacraaaaa ia Saelesuraa X and B reflect »y eeaeluaieaa ragardina 
tbe proper point* ia tiaa froa which te calculat* aalaaloa* 
change a. For tn, 3 have dataraiaad under <0 C.7.K. I 
Sa.aKb) (aiHii) that tba two-year period ef 190 end 1914 «** 
prior te tbe eourea eurtailaenta due te dieeovery ef ereeka la 
tba rear at*an drua* — era 'nora repraaentative ef noraal seuroe 
operation* than tbe aost recant two-year period. Thia coneluaton 
ia appropriate in light ef VXPCO'e bisterieal oparetiona.

. Xs to K1M» there is no “repraaentative eaisaions* concept 
under that prograa. lather, under tbe eireusstenees presented by 
this ease, tha hasalina eaissien rates for units 1-9 ar* 
dscerained by hourly jiaxiaua capacity ^ust prior to tbe 
ranavatiena. Xt this tiae, Z9X is relying on tba actual 
operating data you subaitted te deteraiae current aaxiaua 
capacity. Xltheugb IPX is certainly open te further diaeuasien 
on this point, tha inferaatien contained in your Bapteaber 37 and 
October 11, 1911 subaissien* is inadeguate te support VSFCO^s 
assartiens that highar-than-actual capacities could be achieved 
ea an eeonoaically suatainable basis. Fer exaapla, you iadicat* 
that operation at bigbsr levels at units 1*4 "could inerease 
oguipaant datarieratien thus causing further daaaga." Xegardiag 
Unit 5, you state that "safety concerns" dictated the decision te 
shut down that unit. Based on this infonnation. we are unable te 
rely on VSPCO'a stateaant* as te aaxiBua "achievable" capacity in 
dater&lning tha a«iaaiena ebancas at each ef these units. Thus, 
fer exasple, in th* case of unit S, the current capacity suet be 
regarded a* sere.

XV. £SESl£UfiK

Zn adopting tha PSS and NSPB pregraas, Congress intended te 
address ths type ef long-tarn capital iavestaants in pollution* 
enitting facilities at issue in th* Port Vashingten life 
axtsasion prejeet. Thus, a* preposed, these renovations would be 
subject to th* reguiraaents ef both prograna. Bevever, aa 
indicated above, ay staff raaain* ready to work closely with 
VSPCO te discuss specific pollution control eguipaaat and 
peraitting aaasures that would ainlaix* th* cost te VSPCO ef 
eeaplying with th* r*guiraa*ats ef th* Clean Xir Act. 3 have 
asked Sen Clay te work with you ia seeking a final reaelutiea ef 
tha cespliaaee issues by Oaccabar 1.

CIW30B6RM0101
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Cbtnk you for your cooporation in ibia Barter.

bo« M. TboBU

Xacloauroa -

cc: Stattor Kobort V. Xaitea, Or.
Kepraaaatatlra t, Ouat Sanaanbraaaar. Or.
Sea Clay. (XKR-445)
David Xaa, Air 4 Xadiatien Div.. Xapioa V

M
E 

00
2 1

79
5
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Znelosure A .

PSO Applicability

Pore wtatington Power Plant Sanovation project 

{all •alaaione caleulatione are in tens per year)

1

CsUssaxct
actual 
Caissiens 
Daatllne fn •

Potential 
£BiUl&ai_X2X

Net 
Saissiona 
tneTeeae

PSD 

itytl

Subjee 
te, PSD

Total suspended 190 ' 383 (3) •108 35 y«a
particulate a a «

sulfur dioxide 34.23S 83,(31 (3) 38,388 40 y«8

Xitregen oxides 3,991 8,301 8,310 40 y««

Carbon aonexide 144 399 100 y*a

hydrocarbon 49 . 30 ■ 49

Bcrylliua O.OOIS O.OOS 0.0034 0.0004 y««

nuoridee 38 98 so 3 yaa

POTS: PSD applicability fey tha other PSD regulated pollutants listed 
at 40 crx Section 82.21 (b) (23> (1} and (ii) baa not bean 
detareinad. at this tiaa. .

1} Average saissiona fer two-year period defined by calendar years less 
end isee. ' ,

2)- Ke calculated by WCPCO based on 1992 coal type, actual esissiona 
after SSP, and aa annual capacity utilitatien factor ef 90*. ' .

. • «

3) An CPA eseiaata ef potential eaisaions, based on existing federally 
enforceable Halts (i.e., applicable SXP}, aay ba higher. The 
indicated PSD applicability detaraination would, however, not 
change. . '

m
e
 0
0
2
1
7
9
0
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Enciocura 8

NSPS applicability 
Fore Wasnington povar Plant Renovation Froject

NotesI

FOXX x.oao EMISSIONS XT CORROJT CXPXCITT 
(BEFORE RENOVXTION)

•
UNIT-1 UNIT-2 UMIT-3 UNIT-* UNlT-5

SO2 (IBSZKR} 1*17 1128 2043 1580 -0-

PH ILBS/KR) 15 18 12 J.2 —0—

NOX (tBS/KR> 480 352 289 221 -0-

« • POU, LOXO aaSSXONS xt fotore cxpxcztt 
(XPTER JUCNOVXTIQN)

UNlT-l UNITES UNIT-S

SO2 (Ins/KR) 2048 2037 2081 2289 2895

PM (ISS/HR) 18 18 12 17 15

NOX (XASZBR) 898 392 297 318 369

SUBJECTr TO NSPS {XFTER RZNOVXTZON)

UNIT-1 UNtT-2 UNIT-3 UNIT-4 UHIT-S

SO2 (Z38/HX) TSSta) TSSta) TSSta)" TSSta) TES

PM (US/KR) YCS(b) NO NO TESCb) ' TSS

NOX (13SZBR) TXS(C) TSSte) YSStC) TSStC) TSStC)

(a) With lets ada-on control than NSPS requirement, omissions 
Ilh/nrj wouia not Inerease and NSPS would net apply. ,

(8] Because of planned ESP upgrade, m emissions (in/MM atu) 
after renovation are expected to he less than NSPS requirement. 
However, NSPS would require GDIS for opacity.

m
e

 0
02

 17
97 (c) Because arch-fired boilers are used at Port Washington, 

current NOx emissions (Ib/HM Btu) are expected to be less chan 
NSPS requirements. However, NSPS would require a CEMS for NOx.

CII\I3OB6RMO104
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)

Plaintiff, )
) 

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No. 2:10-cv-13101 -BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE

Exhibit 3-L
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UbOTED STATES ENVIRONMENTAL PROTECTION AGENCY

FEB 15 1989

Mr. John W. Boston
Vice President
Wisconsin Electric Power Company , 
Post Office Box 2046
Milwaukee, Wisconsin 52301

Dear Mr. Boston:

This is a revised final determinauon. on reconsideration, regarding the applicability of the 
Clean Air Act’s New Source Performance Standards (NSPS) and Prevention of Significant 
Deterioration (PSD) provisions to the proposed life extension project at the Port Washington 
steam electric generating station, which is owned and operated by Wisconsin Electric Power 
Company (WEPCO). This determination supplements the determination set forth in an October 
14, 1988 letter to you from Lee M. Thomas, which in turn incorporated my September 9, 1988 
memorandum. 1 find it necessary to reconsider EPA's original determination and issue this revised 
determination in part to address matters raised by, and new information submitted by, WEPCO 
representatives since the October 10 letter. WETCO believes that these new aspects call into 
question the accuracy of EPA's prior determination.

For the following reasons, EPA today reaffirms, with limited exceptions detailed below, its 
earlier findings regarding the Port Washington life extension project. 1 hereby incoiporate by 
reference the October 14 letter and the September 9 memorandum, and reaffirm the findings and 
conclusions in those two documents except where they are specifically superseded below.

This action constitutes final agency action for purposes of judicial review under section 
307(b) Of the Clean Air Act, 42 U.S.C. Section 7607(b).

1 CAPITAL EXPENDITURE -

EPA explained in its earlier determination that under the General Provision of the NSPS 
regulation, a physical or operational change which increases emissions at an affected facilily is a 
modification subject to NSPS. See 40 CFR 60.14(a). However. 40 CFR 60,14(c) provides certain 
exceptions to that general rule. In panicular, section 60.14(e) (2) provided that an increase 
in production rate at an affected facility would not by itself, be considered a modification if that 
increase is accomplished without a capital expenditure.

As has been discussed in recent meetings between WEPCO and EPA, the October 14, 
1988 lencr from Lee M. Thomas was based in part on information

*■
CIN30B6RM0109
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supplied by WEPCO in a lener dated October 11. 1988 which indicated that the increase tn 
produnion rate at each of the five units would be accomplished with a capital expenditure. On 
October 13, 1988. and November 22,1988 WEPCO submined revised capital expenditure 
calculations. EPA has carefully reconsidered its earlier determination based on those two 
additional submissionsisee Footnote 1). However, as explained below, they provide no grounds 
on which to alter EPA's earlier finding on capital expenditure.

The modification provisions are designed in pan to subject to NSPS those emissions 
increases caused by an increase in production rate that is in turn attributable to a significant 
investment in improvements to the capiul stock. Consistent with this intent, capital expendinire 
calculations employ the total, as opposed to annual, cost of a given project at each affected 
facilily.

Thus, the December 16,1975 preamble to the promulgated definition of capital 
expenditure states that "the total cost of increasing the production or operating t«e must be 
determined. All-expenditures necessary to increasing the facility's operating rate must be included 
in this total" (40 FR 58416) (emphasis added). The total cost of the planned work at each facility 
is then compared to the product of the existing facility's basis and the annual asset guideline repair 
allowance percentage used by the Internal Revenue Service for taxation purposes. If the total 
project cost for each facility exceeds the product of the basis and repair percentage for each 
facility, there is a capital expenditure at tint facility. See 40 CFR 60.2.

It is appropriate to accurnulate. for capital expenditure purposes, the cost of the 
renovations necessary to increase the facility's production rate, because the overall work 
necessary to increase a facility's production rate pursuant to a particular renovation 
project is the same whether the work is performed in one calendar year or during two 
(or more) years. The use of annual costs could encourage sources to distort normal 
business planning by artificially stretching out costs over time as a means of evading a finding 
ofcapttal expenditure and consequent NSPS coverage ( see Footnote 2 ).

(Footnote 1) October 13, 1988 submission was not received in time to be considered in 
issuing EPA's letter of October 14. 1988.

(Footnote 2) Indeed, it appears that WEPCO may have extended the planned length of the 
Pon Washington life extension project for precisely this puipose after being informed by EPA in 
the October 14. 1988 letter that there would be a capiul expenditure using the original schedule. 
Tbe unit I renovations have been extended from four years to five; unit 2 has been extended from 
four years to six: unit 3 had been extended from three years to six: unit 4 has been extended from 
two years to four. (Compare Telecopier Transmission. Neil Childress. WEPCO, to Gary 
McCutchen. EPA. October 11. 1988 (table anached to Response to (Question No. 4) with Letter, 
Neil Childress. WEPCO, to Walt Stevenson, EPA, November 22, 1988, at page 2.)
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Rather, the puipose of the exemption in 40 CFR 60,14(c) (2) is to exclude from NSPS coverage 
increases in production rate that are accomplished without "an expenditure for long-term 
additions or improvemenu." Sec 39 FR 36948 (preamble to proposed NSPS regulations). Where 
the economic realities of the case arc that increased production and, hence, emissions, are due to 
noimai fluctuations in the business cycle rather than a considered decision to invest in substantial 
capiul improvemenu, the NSPS do not apply.

The letter submitted on October 13 from Neil Childress of your suff to Gary McCutchen 
of EPA presented updated basis figures (determined by multiplying the original capital investment 
in the facility by a coefficient representing the inflation in construction cosu between the year of 
the investment and the year in which the capital expenditure calculation is made) for each of the 
emissions units at Pon Washington. These figures included cosu of repair or replacement of 
equipment, such as steam turbines, that is not pan of the existing affected facility for NSPS 
purposes. Since applicability detenninations under the NSPS modification provisions are based on 
the existing affected facilily, capiul expenditure detenninations likewise are limited to cosu 
associated with the affected facility. For NSPS Subpan Da, the affected facility is the steam 
generating unit as defined at 40 CFR 60.40a. Therefore, EPA suff requested WEPCO to limit the 
basis figures to the steam generating unit.

The November 22, 1988 letter from Neil Childress to Walt Stevenson of EPA presented 
revised cost figures on the renovation work on steam generating units 1 - 4 related to the 
capital expenditure calculations. These November 22 basis figures are understood to be 
limited to cosu associated with the affected facilily. The November 22 letter also 
presented a revised and extended schedule for the renovation work, under which tbe 
costs of repairs in any one year would not exceed the product of tbe annual asset 
guideline repair allowance percenuge. which is 5% for electric utility steam generating 
units, and the basis of each unit. Mr Childress' letter concluded that since S% of each 

CIN30B6RM0111
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unit's updated basis is not exceeded by the cost of renovation work in any one year, there would 
not be a capital expenditure at any of the units. The revised figures also show that the total costs 
for each unit over the entire renovation period would exceed the 5% basis figure by 50% to 
325%. •

As explained above, it is the total cost, not the annual cost of a renovation projea that 
determines whether a capital expenditure has occurred. Accordingly, based on the calculations 
and total projea coste in WEPCO's November 22,1988 lener, the proposed project would result 
in a capital expenditure at each of the five Port Washington units, and those units would not 
qualify for the exemption in the NSPS modification provisions at 40 CFR 60.14(c) (2) (see 
Footnote 3). As to unit 5, WEPCO did not submit cost data limited to the affected facility. Thus, I 
have no reason to alter EPA’s original determination that WEPCO has not demonstrated that the 
increase in produaion rate at unit 5 can be accomplished without a capital expenditure.

in addition, 1 have determined that it is mote appropriate to utilize the original 
basis of each affeaed facility (as adjusted to teflea past capital improvements), 
expressed in nominal dollars, rather than the updated basis, expressed in current 
dollars, in determining NSPS applicability. Thus, even if WEPCO were cotrea that 
annual renovation costs, rather than toul costs, should be used in capital expenditure 
calculations, in this case a comparison of annual renovation costs and the

. (Footnote3) WEPCO has argued that since the definition of capiul expenditure at 40 
CFR 60.2 refers to the IRS "annual asset guideline repair allowance percentage" (emphasis 
added). EPA is bound by the literal language of its own regulations to use annual rather than toul 
project costs in making capital expenditure calculations. However, the regulations do not diaate 
such a result. Instead, on tlieir face they call for a comparison between toul renovation costs and 
the annual assa guideline. Had EPA intended tbe result suggested by WEPCO, it would have 
explicitly called for comparison of annual cosu of the change for project, exceeding one year with 
the annual assa guideline. This it did not do. In addition, as indicated above, the purpose of the 
capital expenditure provision would not be served by annualizing projea cosu for capiul 
expenditure purposes.

CIN30B6RM0112
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(adjusted) original basis of each affected facility shows that a capital expenditure would still occur 
(see Footnote 4).

In making a more detailed inquiry into the capital expenditure matter in response to 
WEPCO's request. I have found that neither the NSPS Genera] Provisions nor the preamble 
thereto contain any discussion of the matter of original versus updated basis, and that EPA has 
rarely been called upon to address this issue. However, upon review of EPA's past practice in this 
area. 1 have found that in developing performance standards for panicular industries, EPA has 
provided the regulated community a mechanism to calculate the original basis in making capita] 
expenditure calculations. See, e.g., "Equipment Leaks of VOC in Petroleum Refining Indusiiy - 
Background Information for Promulgated Standards," EPA-450/3-81-015b, December 7, 1983 
(see Footnote S). This suggests that EPA intended the-original basis to be utilized to determine 
whether a capital expenditure is going to be made.

Moreover, I believe that the use of original basis is consistent with the overall purpose of 
the NSPS modification regulations in general, and the capital expenditure provisions in particular. 
The effect of using original basu is that the greater the age of an affected facility, the more likely 
it is that a given investment resulting in increased production will be deemed a capiul expenditure 
and trigger NSPS. This is consistent with Congress' intent in adopting new source perfontiance 
standards. Older facilities are more likely to use outdated equipment which does not reduce 
pollution to the extent more current technology does. Congress included modified sources within 
the new source performance standards of seaion 111 to ensure the use of new technology on 
such sources. Sec CAA Seaions 111(a) (2), 111(a) (4);

II. air HSATSB RENQVaTIQN? at LTjlU

In January 1989, WEPCO asked EPA to daermine whahcr replacement of the heat 
transfer surface elements on the unit I air heater would trigger PSD or NSPS applicability. 
However, in a letter dated February 3, 1989, WEPCO withdrew this request.

(Footnote 4) 11 is worth noting tn this regard that if EPA were to adhere to a literal 
reading of IRS guidelines as urged by WEPCO. it would have no choice but to use original basis 
as well as annualized cosu in making capita) expenditure calculations for Port Washington. Using 
this formula, WEPCO would exceed the repair allowance percentage at uniu I - 5 for mostyears, 
and NSPS would still apply.

(Footnote 5) This Background information Document provides an alternative to the 
method prescribed in the General Provision when it is difficult to daermine original cosu. The 
formula uses replacement cosu and an inflation index to "approximate the original cost basis of 
the affeaed facility."

CIIM30B6RM0113
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asserting that it could not receive approval in the time necessary, while reserving the tight 
torenew it at a later time as to unit I or any other unit at Port Washington. Because this issue may 
arise again, and because 1 believe it bears upon the project as a whole, I find it appropriate to 
address the maner of air heater element replacement. Based on the information submined 
regarding this new plan, as well as the earlier information submitted regarding air heater 
replacement work, 1 conclude that if WEPCO were to proceed under its revised and now 
withdrawn plan, it would not alter EPA's earlier finding that PSD and NSPS would apply. In 
order to explain this finding, it is useful to first summarize the relevant facts.

Originally, WEPCO advised EPA that it planned to replace the air heaters at units I - 4 in 
their entirety. As WEPCO explained;

Air heaters ate subject to the erosive and corrosive effects of the flue gas passing through 
them and require regular maintenance of the heat transfer surfaces.

The plate-type air heaters on Uniu 1 - 4 do not lend themselves to replacement of the . 
individual elements. Wont sections have been patched and blocked, where accessible, over the 
years. Now, however, overall corrosion and perforation has passed beyond the practical point of 
repair, and replacement of the air heaters is the economical way to maintain the air preheater 
system.

The air heaters on Port Washington Unit 5 and the other uniu on the Wisconsin Electric 
system (other than Port Washington uniu 1 - 41 are of the Ljungstrom basket design, which 
allows the heat trarufer surfaces (baskets) to be replaced easily, *•* •

See, e.g.. List of Pon Washington Projecu, p. 6 (Attachment to April 21. 1988 lener from 
John W. Boston, WEPCO, to Gary McCutchen, EPA).

On January 11, 1989, WEPCO informed the State of Wisconsin that it was considering 
replacing all the plate elemenu at unit 1. In a lener to tbe State of Wisconsin, WEPCO described 
this project as routine repair work, "necessary to halt the continuing decrease in the capability of 
Unit I," and submined a list of 40 generating units where significant portions of the air heater 
have been replaced. See Lencr, with atuchment, from Mark P. Steinberg, WEPCO, to Dale 
Ziege, Wisconsin Department of Natural Resources, January 11, 1989. 
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In a telephone conversation with EPA staff the next day, WEPCO indicated that it desired 
to perform the unit 1 plate replacement work during a current unit outage: that it intended to 
replace only half, not all. of the elements, at a cost of approximately S500.000; that it intended to 
later scrap this work and replace the entire air healer as described in the original scope of wort:, at 
a cost of $2,600,000; and that it was considering performing the same work at unit 4 also. See 
Record of Telephone Conversation berween David Schulz. EPA. and Mark Steinberg, Neil 
Childress, and Walter Woelfle. WEPCO, January 12. 1989,

In a meeting on January 17, 1989, WEPCO related that if it eplaced half of the plate 
elements now', it probably would replace the remainder as part of the total renovation project at a 
later date and not replace the air heater in whole. WEPCO also related that complete replacement 
of the plate elements should increase unit I's capability to the original design capacity. Finally. 
WEPCO stated in response to questions from EPA staff that none of the air heaters or plate 
elements at units I - 4 had ever been replaced in the past. See Memorandum. Meeting with 
WEPCO regarding the Port Washington Generating Station, from David Schulz, EPA, to Files, 
January 27, 1989.

In addition to the above information, I note that WEPCO's list of 40 units at which air 
heater element replacements have occurred include no units containing plate elements such as 
those on units 1 • 4 at Port Washington. Instead, all of the examples submitted are of the 
Ljungstrom basket type or the tubular type. 1 conclude that those examples arc too dissimilar to 
the plate-type elements in use at units 1 - 4 to suppon WEPCO's contention that the work in 
question is routine (see Footnote 6).

Based on all of the foregoing, I find no reason to depart from EPA's earlier conclusion that 
PSD and NSPS would apply to the air heater work on unit 1,11 appears that despite WEPCO's 
recent recharacterization of this work as a separate project, it in properly viewed as an integral 
pan of the overall Port Washington life extension project. WEPCO cannot evade PSD and NSPS 
applicability by carving out, and seeking separate treatment of, significant ponions of an 
otherwise integrated renovation program. Such piecemeal actions, if allowed to go unchallenged, 
could readily eviscerate the clear intent of the Clean Air Act’s

(Footnote 6) Further, even the list of air heater replacement work submitted by WEPCO 
did not establish this as routine repair work. Those 40 units comprise only a small fraction of tout 
operating utility units, and even at the 40 units, air heater repair or replacement appears to have 
been a one-time occurrence, not routine repair.
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new soutce provisions. Accordingly, if seen as part of WEPCO's previously proposed renovation 
project, the recent recharacterization of the unit I air heater work does nothing to alter the factors 
determinative of PSD and NSPS coverage.

ni.CAPAOIXTESIINaiQ^^

A. Impact of Test Results on NSPS Applicability.

In Lee Thomas' October 14, 1988 lencr. EPA suted that baseline emissions for NSPS 
purposes are determined by hourly maximum capacity just prior to the renovations. EPA relied on 
actual operating data to detennine that current maximum capacity at units 1 - 4 has significantly 
deteriorated, such that the restoration of original design capacity through the life extension project 
would result in corresponding emissions increases. As to unit 5, EPA stated that current capacity 
at unit 5 is zero because it is physically inoperable. EPA rejected WEPCO's unsupported 
assertions that all five units could be operated at high capacities, but held open the possibility of 
further discussions on that point. Subsequently, in November and December of 1988, following 
discussions with EPA, WEPCO conducted capacity tests to detennine current actual capacity.

Based on its review and analysis of the test data. EPA finds that the tests adequately 
demonstrate that units 2 and 3 can be operated at their original design capacity on a sustained 
basis. Accordingly, I hereby supersede EPA's earlier determination and find that NSPS would not 
apply to units 2 and 3 by virtue of the proposed renovations so long as the capacity of these units 
after completion of the work is no higher than demonstrated in die recent tests <6M.OOO and 
690.000 pounds of steam per hour, respectively). As discussed in more detail below, this revised 
NSPS determination does not affect our determination that the PSD provisions would be . 
applicable to the proposed work on these two units.

During the tests on units 1 and 4, WEPCO was able to operate these units at 497,000 and 
586.000 pounds of steam per hour, respectively, representing 72% and 89% of these units' respective 
onginal design capacities. These tests are adequate to confirm EPA's original determination that units 
I and 4 are not capable of operating at their original design capacities, and that restoration of the lost 
capacity through the life extension will trigger NSPS coverage. EPA today also determines that these 
tests are not adequate to show that current actual capacity for purposes of establishing the NSPS 
baseline is as high as the levels achieved during the recent tesu. Rather, 1 reaffirm that baseline for 
those units is determined by the lower capacities reflected in recent actual operating date as set forth 
in Lee Thomas' October 14 lener. EPA must reject the tests for purposes of establishing

,5
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actuai NSPS baselines because during the testing discussed above, there were significant, 
measured exceedances of the appbcabic paniculate mass emission limit, and several measured 
exceedances of the applicable opacity limit contained in the Wisconsin State Implementation Plan. 
One of the purposes of these tesu was to determine the maximum actual capacity of the Pon 
Washington units that can be achieved in a lawful manner. As a consequence of the measured 
exceedances. WEPCO's tests cannot be relied on to demonstrate that the company could lawfully 
sustain the levels achieved during the testing.

Regarding unit S. I find that by declining to conduct or schedule capacity tests. WEPCO 
has effectively conceded that unit 5 is at present inoperable. Therefore. 1 reaflirm that iu baseline 
for NSPS purposes is zero. ,

B. Impact of Test ResulU on PSD Applicability.

In iu February 3,1989 lener, UTPCO asserted that EPA's October 14.1988 
determination assumed that the emission rate of each unit would increase following the 
renovations. Thus. WEPCO claims, EPA did not address the question whether uniu that are not 
increasing their emission rates following renovation can be deemed to trigger PSD. WEPCO is 
incorrect on both counu.

EPA's prior determination explained that under die PSD program, unlike NSPS. baseline 
emissions are determined by representative actual emissions prior to the physical or operational 
change. Accordingly, the resulu of testing conducted by WEPCO, intended to determine current 
maximum hourly capacity, have no impact on the existence of a significant net emissions 
increase for PSD purposes. Hence, those test resulu provide no reason to alter EPA’s prior 
determination regarding PSD applicability.

Actual emissions are the product of the emission rate (amount of pollution per unit of 
production or throughput, e.g., pounds of sulfur dioxide per ton of coal combusted), the 
production rate or capacity utilization (amount of production or throughput per hour. e.g.. tons of 
coal combusted per hour), and the hours of operation (e.g.. hours per year). In its prior 
determination, EPA explained that an increase in any one of these three factors, if attributable to a 
physical or operational change, can trigger an emissions increase for PSD purposes, and rejected 
WEPCO's contention that only increases in the emission rate were determinative. In so doing, 
EPA explicitly assumed that emissions increases at Pon Washington would come not from an 
increase in emission rate, but rather from increases in production rate or hours of operation. Sec 
Memorandum from Don R. Clay. September 9, 1988 at 8.

CIN30B6RM0117
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WEPCO further implies in its February 3. 1989 lener that the demonstration that uniu 2 
and 3 can operate now at maximum design capacity means that there will be no increase in 
production rate for PSD purposes following the renovations. This is not the case because PSD 
baseline emissions are determined b>' representative actual emission rate, production rate, and 
hours of operation prior to the physical change. Representative actual emissions are determined 
by examining the actual emissions duruig a representative two year period, (See 40 CFR 5221 (b) 
(21) (ii)) which in this case the Administrator determined to be 1983 and 1984 (See Lee Thomas' 
Oct. 14 letter, at 5). The hourly capacity demonstration for NSPS purposes is rtot relevant to the 
PSD analysts.

IV. NSPS OPERATIONAL LIMITATIONS

In my September 9,1988 memorandum, I pointed out that an affected facility cannot 
avoid NSPS applicability by offsetting, through the use of fuel with a lower sulfur content, an 
increase in the emission rate that would otherwise occur due to a physical or operational change. 
As I explained at that time, 40 CFR 60.14(e) provides that use of an alternative fuel or raw 
material - such as higher-sulfur coal - which an existing facility was designed to accommodate 
before a physical or operational change docs not constitute a modification for NSPS purposes. It 
follows that the facility cannot avoid NSPS by switching to lower-sulfur fuel to counteract a 
prospective increase in emission rate because, under the regulations, the facility would always 
have to option to switch btick to a higher-sulfur fuel at a later date without triggering NSPS.

Subsequent to the issuance of EPA's October 14. 1988 letter. WEPCO inquired whether it 
might be able to utilize lower-sulfur coal to avoid NSPS at Port Washington, notwithstanding the 
regulatory provision explained above, by agreeing to federally enforceable permit conditions that 
would bar the company from switching back to higher sulfur coal in the future. Restrictions of this 
nature are acceptable for netting transactions under the Act's PSD provisions. However, the 
statute reflects a basic political decision that fossil fucl-fired sources not rely only on natural 
occurring less-polluting fuels to comply with the NSPS. Instead. Congress declared 
that compliance must depend in pan upon the application of flue gas treatment or other pollution 
control technologies. Thus, section 11 Ka) (1) (A) (it) defines "standard of performance" for fossil 
fuel-fired sources as requiring the achievement of a percentage reduction in the emissions from 
such category of sources from the emissions which would have resulted from the use of 

CIN30B6RM0118
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fuels which are not subject to trcaiment prior to combustion. Congress further clarified this point 
in a later paragraph of section 111 (a) by adding;

For the purpose of subparagraph (1) (A) (ii). any cleaning of the fuel or reduction in the 
pollution characteristics of the fuel after extraction and prior to combustion may be credited... to 
a source which bums such fuel.

This ctae policy judgment is reflected as well in the legislative history of the 1977 Clean 
Air Act amendments. For example, the Conference Repon states:

The Senate concurs in the House provision with minor amendments. The agreement 
requires (1) that the standards of performance for fossil fuel-fired boilers be substantially 
upgraded to require the use of the best technological system of continuous emission reduction and 
to preclude use of untreated low sulfur coal alone as a means of compliance;... (3) that for fossil 
fucl-fired sources, the new soutce performance standards must be comprised of both a standard of 
performance for emissions and an enforceable requirement for a percentage reduction in pollution 
from untreated fuel.

H.R. Rep. No. 95-564,95th Cong., 1st Sess. 130.

Because the will of Congress is so clear that lower-sulfur fuels alone will not suffice to 
comply with NSPS, it would be inconsistent with the legislative intent for EPA to allow sources 
to use lower-sulfur fuel to avoid coverage of NSPS in the first instance in the manner suggested 
by WEPCO. If EPA were to follow such a course, numerous modifications to existing facilities 
could escape coverage in a manner contrary to the statutory purpose. .

In discussions with EPA. WEPCO has challenged, on grounds of timing, EPA's position 
on baseline emissions for NSPS purposes. In its prior determination, EPA explained that under the 
NSPS regulations, baseline emissions are determined by hourly maximum capacity just prior to 
the renovations. Thus, the baseline for unit 5 at Port Washington is zero because the unit 
has been shut down for several years due to safety concerns. In response.

CIN30B6RM0119
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WEPCO has presented the hypothetical question whether EPA would still have found a zero 
baseline if unit S had been shut down on a Friday due to some unexpected or catastrophic failure 
of a major component previously tn good working order, and WEPCO had sought to replace that 
component on the following Monday. WEPCO assetts that in such circumstances. EPA should 
have established baseline emissions using the emissions rate just prior to the breakdown.

1 fuid it unnecessary to engage in speculation by addressing the hypothetical siniation 
presented by WEPCO, because it is far removed from die true circumstances surrounding the 
proposed Port Washington life extension project In fact, unit 5 has been shut down for over four 
years, not a weekend, and that is the foundation of EPA's analysis and determination.

In conclusion, with limited exceptions, EPA today reaffirms the decisions reached in the 
October 14 determination. In addition, EPA has concluded that the work on each unit constitutes 
a capital expenditure and that the proposed air heater plate replacement work on unit 1 would 
trigger PSD and NSPS. As a result of the capacity test demonstration, however, 1 find that units 2 
and 3 at Pon Washington can be operated at their design capacity on a sustained basis. Therefore 
EPA's earlier determination with reflect to NSPS applicability is superseded and NSPS would not 
apply to units 2 and 3 by virtue of the proposed renovations so long as the capacity of these 
units after the completion of this work is no higher than demonstrated in the recent tests. This 
determination does not affect PSD applicability for these two units. If you should have, any 
questions about the foregoing, please feel free to contact me. Thank you for your cooperation in 
this matter.

Sincerely,

Don R. Clay - 
Acting Assistant Administrator 

for Air & Radiation

CIN3QB6RM012e
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FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)
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)

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No, 2:10-cv-13101-BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS

77 WEST JACKSON BOULEVARD
- CHICAGO. IL 60604-3590

may 2 3 2000
REPLY 10 THE ATTEPfHON W

R-19J
Henry Nickel
Counsel for the Detroit Edison Company
Hunton 5 Williams
1900 K Street, N.W.
Washington D.C. 20006-1109

Dear Mr. Nickel;

I am responding to your request on behalf of the Detroit Edison 
Company for an applicability determination regarding the proposed 
replacement and reconfiguration of the high pressure section of 
two steam turbines at the company's Monroe Power Plant, referred 
to as the Dense Pack project. Specifically, you requested that 
the United States Environmental Protection Agency (EPA) determine 
whether the Dense Pac)c project at the Monroe Power Plant would be 
considered a major modification that would subject the project to 
pollution control requirements under the Prevention of 
Significant Deterioration (PSD) program.

We have reviewed your original request, dated June 6, 1999, and 
the supplemental information you submitted on December 10, 1999, 
and March 16, 2000, We provisionally conclude that the Dense 
Pack project would not be a major modification. Thus, Detroit 
Edison may proceed with the project without first obtaining a PSD 
permit. . Although the Dense Pack project would constitute a 
nonroutine physical change to the facility that might well result 
in a significant increase in air pollution, Detroit Edison 
asserts that emissions will not in fact increase due to the 
construction activity, and EPA has no information to dispute that 
assertion.

As you know, nohroutina changes of any type, purpose, or 
magnitude at an electric utility steam generating unit — ranging 
from projects to increase production efficiency to even the 
complete replacement of entire major components -- are excluded 
from PSD coverage as long as they do not significantly increase 
emissions from the source. Thus, Detroit Edison has been free to 
proceed at any time with the Dense Pack project without first 
obtaining a PSD permit as long as it adheres to its stated 
intention to not increase emissions as a result of the project. 
Indeed, EPA encourages the company to proceed with the project on 
this basis, since it appears to both reduce emissions per unit of 
output and not increase actual air pollution.

waft Veamse W bum mo on so* BoojeWO P«km co* PoJteonw™!)
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As you are also aware, under the applicable new source review 
regulations, in determining if a physical change will result in a 
significant emissions increase at an electric utility plant, 
companies may use an "actual" to "representative actual annual 
emissions" test for emissions from the electric utility steam 
generating unit, under which a calculation of baseline emissions 
and a projection of future emissions after the change is needed, 
our determination of nonapplicability is provisional because 
Detroit Edison has not, to our knowledge, provided a calculation 
of baseline emissions or projected future emissions to the 
permitting agency, and thio should be done prior to the start nf 
construction. The basis for this determination is summarized 
below and is set forth in full in the enclosed detailed analysis.

In determining whether an activity triggers PSD, the Clean Air 
Act and EPA's regulations specify a two-step test. The first 
stop is to determine if .such activity is a physical or 
operational change, and if it is, the second step is to determine 
whether emissions will increase because of the change. The 
statute admits of no exception from its sweeping scope, but EPA's 
regulations contain some narrow exceptions to the definition of 
physical or operational change. In particular, Detroit Edison 
claims that the Dense Pack project is eligible for the exclusion 
for routine maintenance, repair, and replacement. The 
determination of whether a proposed physical change is "routine" 
is a case-specific determination which takes into consideration 
the nature, extent, purpose, frequency, and cost of the work, as 
well as other relevant factors. After carefully reviewing all 
the information you submitted in light of the relevant factors, 
EPA has determined that the proposed project is not "routine."

The purpose of the Dense Pack project, to significantly enhance 
the present efficiency of the high pressure section of the steam 
turbine, signifies that the project is not routine. An upgrade 
of this nature is markedly different from the frequent, 
inexpensive, necessary, and incremental maintenance and 
replacement of deteriorated blades that is commonly practiced in 
the utility industry. For instance, past blade maintenance and 
xcplacomont of only the deteriorated blades at Detroit Edison has 
never increased efficiency over the original design- 
Accordingly, because increasing turbine efficiency by a total 
redesign of a major component is a defining feature of the 
proposed Dense Pack project, it clearly goes significantly beyond 
both historic turbine work at Detroit Edison, and what would 
otherwise be considered a regular, customary, or standard 
undertaking for the purpose of maintaining the existing steam 
turbine units. The project also goes well beyond routine turbine

EP010000001281
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maintenance, repair, and replacement activities for the utility 
industry in general.

The nature and extent of the work in question — replacement of 
the entire high pressure sections of the steam turbines for Units 
2 and 4 at Monroe — suggests that the Dense Pack project is not 
routine. It would result in greater efficiency above the level 
that can be reached by simply replacing deteriorated blades with 
ones of the same design and, in addition, will substantially 
increase efficiency over the original design. Specifically, the 
Dense Pack upgrade would not only restore the 7 percent of the 
efficiency rating lost over the years at each unit but would 
improve the unit's efficiency by an additional 5 percent over its 
original design capacity. Accordingly, the proposed project 
represents a significant and major redesign and replacement of 
the entire high pressure sections of the steam turbines at Units 
I and 4 at the Monroe facility-

The frequency with which utilities have undertaken turbine 
upgrades like the Dense Pack project also indicates the 
nonroutine nature of the changes. The information provided by 
Detroit Edison, regarding past history at the Monroe facility, 
describes what is characterized as necessary maintenance, repair, 
and replacement of deteriorated turbine blades approximately 
every 4 years. During these overhaul periods, it is not uncommon 
for the company to replace up to several turbine blades at one 
time, It is common among other utilities to also perform similar 
turbine maintenance. However, Detroit Edison has not provided 
any information to suggest that a complete replacement and 
redesign of the high pressure section of a steam turbine is 
conducted frequently a.t Monroe or at any other individual 
utility. Inctoad, Detroit ErH enn rplips on ftR claim that 
projects "similar" to the Dense Pack project have been performed 
at a number of utilities. This information does not indicate 
that the replacement of the high pressure section of the steam 
turbine is frequent at the typical utility source; to the 
contrary, the only available information reflects that projects 
like the Dense Pack project have been performed only one time, if 
ever, at individual sources.

The cost of Che Dense Pack project is significant and tends to 
indicate that this project is nonroutine. Detroit Edison expects 
the Dense Pack replacement to cost approximately ?6 million for 
each turbine unit, for a total of $12 million. The EPA has 
rejected claims of routineness in past cases where the cost was 
substantially less than this figure. Moreover, Detroit Edison 
intends to capitalize the entire cost of this project, and EPA

EP010O0O001282
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believes that a $12 million project that is 100 percent capital 
improvement indicates that it is a major undertaking.

Beyond the clearly significant absolute cost of this project, 
available information suggests that this expenditure far exceeds 
the cost typically associated with turbine blade maintenance 
activity. Detroit Edison provided only a summary of the total 
project costs for past maintenance and inspections at the 
facility, the total costs of which ranged from less than 
$1 million to a little more than $6 million. Although Detroit 
Edison did not provide any detail regarding what specific 
activities comprise these aggregated amounts, it acknowledges 
that it spent only $18,700, $33,100, and $7,900 to replace high- 
pressure rotors in three turbine projects in 1961 and 19B2. 
Further, the project is significantly more costly than simply 
replacing deteriorated blades today? Detroit Edison acknowledges 
that the Dense Pack upgrade would cost three times more than its 
alternative blade repair and replacement project. Accordingly, 
it appears that the costs associated with the Dense Pack project 
greatly exceed the amounts spent previously by Detroit Edison or 
that it would spend presently for the replacement of deteriorated 
turbine blades or rotors.

For the reasons delineated above, we conclude that the changes 
proposed by Detroit Edison are not routine. Detroit Edison's 
submissions do not demonstrate that projects such as the Dense 
Pack project are frequent, inexpensive, or dona for the purpose 
of maintaining the facility in its present condition. Instead, 
the soutce relies on two principal arguments: (1) it claims that 
this project i.s less .significant in scope than was the activity 
in question in the 1908 applicability determination for the 
Wisconsin Electric Power Company {WEPCO}; and (2) it alleges that 
EPA has interpreted the exclusion for routine activity 
expansively to exempt all projects that do not increase a unit's 
emission rate- EPA rejects both of these arguments, the former 
because both EPA and the U.S. Court of Appeals for the Seventh 
Circuit viewed WEPCO's activity as '"far from" routine and thus 
this attempted comparison to WEPCO is unsuitable, and the latter 
because it is demonstrably incorrect. The attached analysis 
addresses these points in significant detail-

When nonroutine physical oi: operational changes significantly 
increase emissions to rhe atmospheie, they are properly 
characterized as major modifications and are subject to the PSD 
program. In general, a physical change in the nature of the 
Dense Pack project, which provides for the more economical 
production of electricity, would be expected to result in the 
increased utilization of the affected units, and thus, increased

EP010000001283
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emissions. Notwithstanding the fact the Monroe units may be high 
on the dispatch order, Che Dense Pack project would allow Detroit 
Edison to produce electricity more cheaply per unit of output, 
thereby creating an incentive to run Units 1 and 4 above current 
levels. Even a small increase over current normal levels in the 
utilization of the affected units would result in a significant 
increase in actual emissions of criteria pollutants. For 
example, in 1997, at the Monroe facility Unit 1 emitted 
approximately 14,000 tons of nitrogen oxides and 41,000 
tons of sulfur dioxide |SO,), and Unit 2 emitted 12,000 tons of 
NOx and 35,000 tons of SOj. Based on this information, if a one 
to five percent increase in operation were to result from the 
Dense Pack project, increases on the order of 160-800 tons of NO, 
and 400-2000 tons of SO^ would occur.

Detroit Edison, however, maintains that emissions will not 
increase as a result of the Dense Pack project. Specifically, 
the company contends that representative actual annual emissions 
following the change will not be greater than its pre-change 
actual emissions, because the Dense Pack upgrade will not result 
in increased utilization of the units. As you ace aware, the PSD 
regulations (under the provisions commonly known as the "WEPCO 
rule") allow a source undertaking a nonroutine change that could 
affect emissions at an electric utility steam generating unit to 
lawfully avoid the major source permitting process by using the 
unit'3 representative actual annual emissions to calculate 
emissions following the change if the source submits information 
for 5 years following the change to confirm its pre-change 
projection. In projecting post-change emissions, Detroit Edison 
does not have to include that portion of the unit's emissions 
which could have been accommodated before the change and is 
unrelated to the change, such as demand growth.

Under the WEPCO rule, Detroit Edison must compute baseline actual 
emissions and must project the future actual emissions from the 
modified unit for the 2-year period after the physical change (or 
another 2-year period that is more representative of normal 
operation in the unit's modified state). As noted above, Detroit 
Edison has not provided these figures to verify its projection of 
no increase in actual emissions, and should submit them to the 
Michigan Department of Environmental Quality prior to beginning 
construction. In addition, Detroit Edison must maintain and 
submit to the permitting agency on an annual basis for a period 
of at least 5 years (or a longer period not to exceed 10 years, 
if such a period is mote representative of the modified unit's 
normal poot-changc operations) from the date the units at the 
Monroe Plant resume regular operation, information demonstrating 
that the renovation did not result in a significant emissions
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increase. If Detroit Edison fails to comply with the reporting 
requirements of the WEPCO rule or if the submitted information 
indicates that emissions have increased as a consequence of the 
change, it will be required to obtain a PSD permit for the Dense 
Pack project.

Finally, regardless of whether PSD review is triggered due co the 
Dense Pack project, Detroit Edison must meet all other applicable 
federal, state, and local air pollution requirements.

This determination will be final in 30 days unless, during that 
time, Detroit Edison seeks to confer with or appeal to the 
Administrator or her designee regarding it. If you have any 
questions regarding this determination, please contact 
Laura Hartman, Environmental engineer, at (.312) 353-5703, or 
Jane Woolums, Associate Regional Counsel, at (312) 0BG-672O.

Sincerely,

/a/ original signed by 
Px»w»elo 3C. LyotiS

Francis X. Lyons
Regional Administrator

Enclosure
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cc: Peter Marquardt, Esq., Special Counsel 
Detroit Edison Company
2000 Second Avenue - 68B WCB
Detroit, Michigan 48336

Russell Harding, Director 
Michigan Department of Environmental Quality
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I. Introduction

if a company intends to construct a major source or a major modification at a source, that 
source is required to obtain a major new source review permit before beginning construction. If 
a source questions whether a change is subject to major new source review, the source can 
request an applicability determination- In this case, Detroit Edison Company has requested an 
applicability determination from the United Slates Environmental Protection Agency (EPA). 
This analysis outlines EPA’s decision on the applicability deteimination for Detroit Edison's 
proposed project

II. Summary of Request and Brief Conclusion

Detroit Edison Company is proposing to replace and reconfigure the high pressure 
portion of two steam turbines at its Monroe Power Plant, The company refers to this project as 
the "Dense Pack" project In general, the Dense Pack project would consist of replacing and 
reconfiguring all of the blades in the high-pressure section of two turbines to substantially 
increase plant efficiency and reduce maintenance costs. On June 8,1990, Henry Nickel, Hunton 
& Williams, submitted on behalf of Detroit Edison a request that EPA detennine whether the 
Dense Pack project would be a "major modification" to the Monroe source, subject to the 
Ptevendon of Significant Deterioration (PSD) requirementB of th© Now Source Review (NSR) 
program. An activity is a major modification and requires a PSD peitnit if it constitutes a 
noncxempt physical or operational change and If it results in a significant net increase in 
emissions Detroit Edison claimed that the proposed Dense Pack project at two units in Detroit 
Edison's Monroe Power Plant would not be a "physical change," as the PSD regulations use that 
term, but instead would qualify for an exemption from the definition of "physical change" under 
the exclusion for routine maintenance, repair, and replacement. In Ihc alternative, Detroit 
Edison maintained that the change would not result in an emissions increase thnl would trigger 
PSD.

In a letter dated June 25,1999, EPA wrote Mr. Nickel acknowledging receipt of the 
request In another letter to Mr. Nickel dated July 12, 1999, EPA requested more information 
regarding the proposed Dense Pack project and Detroit Edison’s arguments in order to proceed 
with the review. On December 10,1999, Mr. Nickel submitted infonnation in response to EPA's 
July 12th request. In addition, on March 16,2000, Detroit Edison submitted another letter, along 
with additional supporting materials. The following summarizes EPA’s review of the proposed 
Dense Pack project based upon these submissions.

EPA has provisionally determined that PSD would not apply at this time if Detroit Edison 
were to construct the Dense Pack upgrade as described. The project would entail substantial, 
infrequently performed, and costly construction for the purpose of increasing the source’s 
generating capacity both beyond its prior design and its current capacity. Accordingly, EPA 
finds that the upgrade is a "physical change," as that term is used in the Clean Air Act <CAA) and 
its implementing regulations. The Agency rejects Detroit Edison's claim that the project

0
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qualifies for the exemption for routine maintenance, repair, and replacement, because our 
analysis of the nature, exieni, purpose, frequency, and cost of the work, as well as other relevant 
factors, leads us to conclude that the project is not “routine" as EPA has historically interpreted 
that regulatory term. In addition, because the Dense Pack project will substantially increase the 
operational arid economic efficiency of the Monroe facility, EPA finds that the project provides 
an incentive to significantly increase utilization, and thus, emissions. Detroit Edison has stated, 
however, that emissions at the plant will not in fact increase as a result of the Dense Pack 
upgrade, and EPA has no specific information to dispute that assertion. Accordingly, EPA 
provisionally occepts Detroit Edison’s assertion of no emissions increase. However, to establish 
that no emissions increase will result and that PSD does not apply, the regulations applicable to 
electric utility steam generating units call for a calculation of baseline actual emissions and a 
projection of future actual emissions. Thus, before beginning construction on the project, Detroit 
Edison should provide this calculation and projection to the permitting agency to affirm its 
assertion of no emissions increase.

HI. Factual Background

A. Current Conditions

Detroit Edison’s Monroe Power Plant contains four coal-fired boilers, along with four 
^socialcd steam turbines. The turbines convert the steam generated in the boilers into electric 
energy, using a system of blades or buckets to convert the energy stored in the steam from the 
boilers into mechanical energy. This mechanical energy is then transferred to an electric 
generator. The Dense Pack project is being proposed for two of the four turbines. Units 1 and 4. 
Units 1 and 4 began operating in 1971 and 1974, respectively. Both units have nominal ratings 
of 750 megawatts Currently, the units at Detroit Edison’s Momoe Plant, along with those at its 
Bello River Power Plant, are very high in the loading order for fossil fuel generation in the 
Detroit Edison system. Detroit Edison claims that, as a result, it has operated Units 1 and 4 at or 
near maximum capacity over the past five years. Specifically, between 199S and 1998, the 
capacity factors for Unit 1 and Unit 4 have been 828%, 627%, 87.8%, 83.5%, nnd63.0%, 
82.2%, 79.6%, 87.4%, respectively.

According to submitted infonnation, Detroit Edison shuts down the electric generating 
unite and performs inspections approximately every four years. In addition to other work on 
other portions of the facility, Detroit Edison performs necessary maintenance, repair, and 
replacement of individual deteriorated turbine blades at that time. Historically, the source has 
not had to repair or replace blades in the high pressure section of the turbines every time it 
inspected them, but such maintenance, including piecemeal repair or replacement, occurs 
periodically. Detroit Edison states that these sch^uied outages typically last a minimum of six 
weeks, but does not speciiy how much of this time is devoted to the repair and replacement of 
worn blades- In general, repair or replacement of the turbine blades could be to maintain fuel 
efficiency, reliability, safety, or generating capacity, or to comply with regulatory requirements, 
insurance company requirements, corporate practices, or other reasons. It appears from

3
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individual inspection reports that maintaining efiiciency was the stated reason for most 
inspections and maintenance­

According to Detroit Edison, the turbines ai Units 1 and 4 currently are operating at 7% 
below their original efiiciency ratings due to accumulated deterioration in the high-pressure 
turbine blades. Replacement of the deteriorated blades with blades of the same design would 
replace only 2% of the lost efficiency, leaving the units 5% below their original efficiency rating. 
Detroit Edison estimates the cost of replacing only the currently deteriorated blades to be 
approximately S2 million per unit. Detroit Edison provided only a summary of the project costs 
for past maintenance and inspections at the facility, the total costs of which ranged from less than 
$l million to a little more than S5 million. Detroit Edison spent $18,700, $33,100, and $7,900 to 
replace high-pressure rotors in three projects in 1981 and 1982. Detroit Edison has not provided 
other specific cost information regarding the cost of on-site blade repair and replacement or 
similar information for the utility industry as a whole.

B. Proposed Dense Pack Project

Detroit Edison is proposing to replace the entire high-preecure sections of two turbines to 
allow for the use of a new type of turbine blade and to reconfigure the design in order to improve 
efficiency and reduce maintenance costs. To install the Dense Pack, Detroit Edison must shut 
down the units. Detroit Edison expects the installation to take approximately 44 days, and plans 
to complete the installation during the time normally allotted for turbine outages. Installation of 
the Dense Pack would involve replacement and reconfiguration of blades in die higk-pressure 
sections of the two units, using rotors and casings to support the new blade configuration. In 
addition, the Dense Pack would use a newer, substantially improved type of blade than is 
currently in use al the Monroe facility.

As noted above, Detroit Edison states that the high pressure sections of the turbines at 
Units 1 and 4 are operating at 7% below their original efficiency ratings due to accumulated 
deterioration in the high-pressure section of the turbines. The Dense Pack project would increase 
efficiency of the high-pressure sections of the turbines over current levels by 12%, restoring the 
7% lost efficiency at the high pressure section and improving the efficiency of the high-pressure 
section by 5% over the original design. This increased efficiency in the high-pressure sections 
would increase the overall efficiency of each of the turbines by 4.5%. In addition, the new 
Dense Pack configuration could reduce efficiency deterioration by 70%. Therefore, Detroit 
Edison expects the inspections and needed repair or replacements to occur once every 10 years, 
instead of once every 4 years.

Detroit Edison expects the Dense Pack project to cost approximately $12 million, Detroit 
Edison plans to capitalize 100% of the cost of the Dense Pack project

EP01OOO000129O
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IV. Physical Change/Change in the Method of Operation

Before providing its analysis of whether the Dense Pack project would constitute a 
physical or operational change, EPA believes it would be useful to review what the statute and 
regulations require and how they have been applied historically. Thus, the following discussion 
provides a context for the analysis of the project that follows.

A. Statutory and Regulatory Requiretnents

1. Overview

Both the CAA and the NSR regulations require a physical or operational change to occur 
before any particular activity is considered a “modification” which triggers new source 
requirements. The applicable provisions do not, however, define what constitutes a physical or 
operational change. EPA historically has aohnowledged --in view of these undefined broad 
statutory and regulatory terms - that they could “encompass the most mundane activities at an 
industrial facility (even the repair or replacement of a single leaky pipe, or a change in the way 
that pipe is utilized).” 57 Fed. Reg. 32314, 32316 (July 21, 1992). Recognizing that Congress 
did not intend everything undertaken at a stationary source to be subject to new source 
requirements, jd., EPA has long exempted certain narrow classes of activities from being 
considered physical or operational changes Accord Alabama Power v, Cnsllfi. 636 F.2d 323. 
400 (D.C, Cir. 1980) (although “the term ‘modification’ is nowhere limited to physical changes 
exceeding a certain magnitude,” EPA possesses the authority to provide exemptions from the 
definition where they are of ^ffiisinjjs benefit or where administratively necessary). There arc 
several such exclusions, but only one is at issue in the present case' - the exclusion for “routine"

1. Detroit Edison suggests that the Dense Pack replacement project is also exempt firom 
PSD as a pollution control project, see, e.g.. 40 C.F.R § 5221(b)(2)(iii)(/j), because the source 
anticipates that the project will decrease the units’ emissions on a per-unit-of-ouiput basis 
December 10 Letter at 2; March 16 Letter at 3. This claim is not substantiated in any of Detroit 
Edison’s correspondence with the Agency. Our analysis above accordingly focuses on Detroit 
Edison’s primary claim -- that its activity is routine. Al the same time, however, EPA does not 
want to give the impression that it tacitly agrees with Detroit Edison’s claimed exemption; to the 
contrary, the Dense Pack replacement project does not meet the definition of "pollution control 
project" in the regulations. See 40 C.F.R §52,21(b)(2)(iiiX^), (bX32). Moreover, virtually any 
major capital improvement project at an existing source is designed in part to increase efficiency 
of production, and this will in turn almost always have the collateral effect of reducing emissions 
per unit of production, even though it may provide an economic incentive to increase total 
production, with the net result that actual emissions of air pollution to the atmo.spherc could 
increase significantly- There is nothing in the statutory terms or structure or in liPA's 
regulations which suggests that such major changes should be accorded exempt status under the 
NSR program- To the contrary, major capital investments in industrial equipment, where they 

(continued...)
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activity *

2. Scope of Exclusion for Routine Activity

a. Statutory and Regulatory Text

The starting point for analysis of any exemption is the language of the statute and 
governing regulations- Section 111(a)(4) of the CAA reads as follows;

The term "modification" means any physical change in, or change in Ihc method 
of operation of, a stationary source which increases the amount of any air 
pollutant emitted by such source or which results in the emission of any air 
pollutant not previously emitted.

CAA § 111(a)(4). The CAA requires a PSD permit prior to "construction’’ of a major stationary 
source of any pollutant for which the area in which the source is located is designated attainment 
or unclassifiable, id. § 165(a), and it defines "construction" as including modifications (as 
defined in section 111) to existing facilities, Id, § 169(2)(C). EPA’s tcgulationa generally track 
the statute:

(2)(i) lifajer mediftcatipn means any physical change in or change in the method 
of operation of a major stationary source that would result in a significant net 
emissions increase ..

E.G.. 40 C.F.R. §52.21 (b)(2).* The plain language of these statutoiy and regulatory requirements

1, (...continued)
could result in an increase in emissions, appear to be precisely the type of change at an existing 
source that Congress intended should be subject to PSD and nonattainment area NSR permitting. 
Sss Prevention of Significant Deterioration and Nonattainment New Source Review; Proposed 
Rille, 61 Fed. Reg, 38250, 38262 (July 23, 1996) ("NSR Reform" proposed rulemaking). Jee 
also. Puerto Rican Cement Co, v, EPA, 889 F.2d 292,297-98 (I" Cir. 1989) (modification of 
emissions unit that decreases emissions per unit of output, but may re-sult in .sufficient production 
increase such that actual emissions will increase, is subject to PSD). Conversely, nonroutine and 
otherwise nonexcluded changes of any type, regardless of whether they are projects such as the 
Dense Pack intended to increase production efficiency, or even the complete replacement of an 
entire industrial plant, ore excluded from PSD coverage so long as they do not result in 
significant emissions increases See infra note 4.

2. In this determination, EPA refers interchangeably to the "PSD" and “NSR” programs 
There arc multiple sets of PSD and NSR regulations, governing the general (or ‘'minor") program 

(continued-..)
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indicaics their sweeping scope. Both the CAA and its implementing regulations define 
“modification” as including any physical or operational change, 42 U.S.C. § 741J (a)(4), 
CAA §111 (a)(4); see also, e^g,, 40 C.F.R. § 52 21 (bX2)(i). In light of that breadth, any 
regulatory exemption from the statutory and regulatory requirements should be interpreted in a 
limited way. See Wisconsin Electric Power Co, y,Es^. 893 F2d 901.908-09 (7'^ Cir. 1990) 
(“WEPCO”) (“courts considering the modification provisions of NSPS and PSD have assumed 
that ‘any physical change* means precisely that")-’

2. (.. continued)
and the programs for major sources in attainment and nonattainment areas, and governing those 
programs where EPA is the permitting authority and those where the state is the permitting 
authority. For ease of use, this document refers to only the applicable requirements here, 40 
C.F.R. § 52.2). Those requirements apply where, as here, the slate does not hove an approved 
PSD program in its state implementation plan and the federal PSD program regulations apply 
instead. See i± § 52.1180 EPA has delegated implementation of the PSD program to Michigan, 
which issues federal PSD permiu on EPA'a behalf. See id, § 52.21 (u). It bears noting, however, 
that EPA regulations governing approved PSD programs and NSR programs for nonattainment 
areas also contain an identically worded exclusion for routine activity. In addition, the 
regulations governing EPA’s new source performance standards (NSPS) contain a similar 
exemption for routine activity. Accordingly, the discussion below does not differentiate between 
the two programs, and relies upon relevant NSPS precedents as instructive in the NSR program. 
Sec 57 Fed. Reg. at 32316 (noting that physical/operational change step “is largely the same for 
NSPS and NSR”)- The most significant difference between the programs’ definition of “physical 
change” is that the NSR regulations do not require a source to affirmatively seek an applicability 
determination to be exempt as a routine change, jd, at 32332, but the NSPS regulations plainly 
do- 40 C.F .R. § 60.14(c)(1) (activity is exempt if it is “lm]aintenance, repair, and replacement 
which the Administrator determines to be routine for a source category'^. In alt respects relevant 
to this determination, however, the regulations arc identical,

3. There is a rule of law that exclusions from generally applicable regulations should be 
construed narrowly. See Auer v, Robbins. 519 U.S. 452,462-63 (1986) (recognizing general rule 
of construction for regulations); see also O’Neal v, Barrow County. 980 F.2d 674,677 (I I'*’ Cir. 
1993) (where statute does not provide for exemption, regulations providing for one should be 
narrowly construed). Similarly, regulatory provisions should be read in conjunction with the 
statutes from which they are derived and with other similar provisions. Thus, just as other 
exclusions from the new source provisions arc limited to narrow cireumsconces. one should read 
the exclusion for routine activity similarly. See, c.r., 40 C.F.R. §§ 52.21(b)(2)(iii)(i)-(c) 
(governing the use of alternative fuels when the source is ordered to tto so pursuant to certain 
federal laws, when the fuel is derived from municipal solid waste, when allowed by existing 
permit, or when the .source was capable of accommodating it before January 6,1975 and is not 
prohibited from using it by a subsequent federally enforceable permit term); 52 2I(b)(2)(iii)(g) 
(excluding changes in ownership of the stationary source),

7
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The requirelhenl that a source both make a physical or opetalional change and increase 
emissions to be considered a modification further suggests that the physical or operational 
change prong of the lest should be broadly construed The statute grandfathers existing facilities 
from the expense of state-of-the-art controls, but not permanently. Rather, the CAA effected a 
balance of concents; if plants were modified - i.e., physically or operationally changed in a 
manner that increased emissions - the grandfather status would be lost, and NSR would apply. 
The requirement that there be a net increase in emissions al a source before a modification Is 
deemed to have occurred, however, mokes the grandfather provision potentially quite broad.* 
Indeed, this limitation on lire modification rule has been viewed by EPA as open-ended - the 
grandfather status can be permanent so long as emissions do not increase - and environmental 
groups have long complained of this NSR “loophole.”’

It is against that statutory and regulatory backdrop that EPA adopted the exclusion for 
routine activity. It provides:

(iii) A physical change or change in the method of operation shall not include; 
(a) Routine maintenance, repair, and replacement...

40 C.F.R. § 52.21(b)(2). The text of the routineness exclusion itself conveys the narrowly 
limited scope of the exemption Because the regulations provide no definition of “routine,” nor 
does the preamble of the notice promulgating the exclusion contain a discussion that would give 
the exemption a particular meaning for the NSR program, the regulatory term should be used in 
its ordinary sense. Webster’s defines “routine” as “of a commonplace or repetitious character”; 
“of, relating to, or being in accordance with established procedure.” These definitions suggest 
that determining routineness appropriately involves considering whether the activity is frequent 
(is it "repetitious”), whether it is of significant scope (is it ‘‘commonplace”), and whether it is for 
a custoiHitry purpose or is being accomplished in a customary fashion (is it “in accordance with 
established procedure”).

p. Appncaouny uetermtnanons ana omer era Actions construing Rouiincncss

In formal NSR applicability determinations, EPA has consistently interpreted the 
exclusion for “routine” activities narrowly. The Agency’s most comprehensive discussion of the 
exclusion came as part of an applicability determination for WEPCO's Port Washington utility

4. See, e.g., Alabama Power Co, v. Costle. 636 F.2d 323,401 (D.C. Cir-1979) (requiring 
EPA to allow replacement of depreciated capital goods without a PSD permit where no increase 
in emissions at the source would result, due to offsetting decreases, because “Congress wished to 
apply die permit process -. - only where industrial cliangcs might increase pollution in an area, 
not where an existing plant changed its operations in ways that produced no pollution increase) "

5- See, e.e.. Comments of NRDC on NSR Reform proposed rulemaking (63 Fed. Reg, 
39857, Notice of Availability, July 24, 1998), EPA Docket No. A-90-37, Oct. 8. 1998.
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life extension project, which was upheld by the United Slates Court of Appeals for the Seventh 
Circuit, As in the present case, EPA’s analysis began with the breadth of the modification 
provision, turning next to "the very narrow exclusion provided in the regulation.^,’' that is, the 
exclusion for “routine” activity. See Memorandum from Don R, Clay, Acting Assistant 
Administrator for Air and Radiation, to David A Kee, Air and Radiation Division, Region V, at 
3 (Sept. 9, 1988) (Clay Memo). EPA then described Ac core test for meeting this exclusion; “In 
determifling whether proposed work at an existing facility is ‘routine,’ EPA jnakes a case-by-case 
detennination by weighing the nature, extent, purpose, frequency, and cost of the work, as well 
as other relevant factors, to arrive at a common-sense finding.” Id. Applying ihcsc 
commonsense factors, the Agency concluded that the WEPCO project was “lar from being a 
regular, customary, or standard undertaking for the purpose of maintaining the plant in its present 
condition.” Ii®

The WEPCO detennination and subsequent court case led to significant national 
attention, Congressional bearings, and statutoty and regulatory changes, but neither the 
provisions regarding routine activity nor EPA’s interpretation of those provisions were affected.

Beyond the WEPCO decisions, EPA has given further guidance in other NSR. and NSPS 
applicability detenninations and related actions which elaborate on the preceding factors.’ For 
example, in a 1987 applicability determination regarding the reactivation of a roaster/lcach/acid 
plant at the Cyprus Casa Grande Corporation’s copper mining and processing facilities, EPA 
determined that the proposed project would constitute a “major modification,” and did not fall 
into the "narrow and limited set of exclusions” from PSD, including the exclusion for routine 
activity. See Letter from David P. Howekamp, Director, Air Quality Management Division, 
Region IX, to Robert T. Conncry, Esq-, at 3-4 (Nov. 6,1987). In particular, EPA concluded that

6. Specifically, WEPCO proposed to modify its facility in a way that would replace 
numerous major components of the &cility (including the steam drums), would require 
pre-approval from the state utility commission, would significantly enhance the efficiency and 
current production capacity of the plant and extend its useful life, would rarely be repeated 
during a unit’s life, and would cost a substantial amount of money, over half of which was 
designated as capital costs. Id, at 4-6, On review, the Seventh Circiut upheld this portion of 
EPA’s determination in its entirety. See WEPCO. 893 F 2d at 910-13.

7- In addition to the guidance discussed above, EPA’s narrow interpretation of the 
exclusion for routine activity is evident from a passage in its brief to Ihc Seventh Circuit in 
WEPCO. That brief generally reiterates the points oddressed in the applicability determination 
that was the subject of the litigation, but elaborates with a helpful example. EPA analogized 
industrial facilities to automobiles, emphasizing that the "regulatoty exception for routine, 
maintenance, repair and replacement was meant to cover auch things as an oil change, replacing a 
broken headlamp or worn-out tires, changing the sparkplugs, or other similar activities,” rather 
than permilting the replacement of such items as the engine or transmission Respondent's Brief 
aiSl, WEPCQxRsilbd. 893 F.2d9Ql (T^Cir, 1990)(Nos, 88-3264 & 89-1339).
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because Ihe projecFtalled for the replacement of integral components and would entail 
significant time (4 months) and cost (an absolute cost of $905,000, which constituted 10 percent 
of the cost of replacing the repaired unit), it was not routine. Id, at 5-6. The agency also noted 
that certain activities, although they would be routine "if performed regularly as part of standard 
maintenance procedure white the plant was functioning or in full working order," were being 
performed as part of an extensive rehabilitation project and, thus, were properly considered 
non-rouline. Id. at 6; see also Id tSi Moiiroc Electric Generating Plant, Petition No. 6-99-2 al 11, 
19 & n. 19 (Adm’r 1999) (in grant of CAA § 505(b)(2) veto petition, stating principle that a 
non-routine collection of activities, considered 'as a whole,’ is not exempt under routine 
exclusion, even if individual activities could be characterized as routine). In another cose, in 
197S, EPA Region X determined that the upgrade of boilers at a pulp mill was non-routine under 
NSPS, in that it called for the addition of additional pressure parts previously not included in the 
boilers to increase the superheater surface of the boilers, even though the additional parts were 
contemplated under the original boiler design. Request for Ruling Regarding Modification of 
Weyerhaeuser’s Springfield Operations, Reg. Counsel, Reg. X (Aug. 18, 1975). When reviewing 
whether a project was routine, other applicability detenninations have considered whether the 
project involved: (1) the addition of certain parts previously not included in the units; (2) the 
expansion of parte of a unit; or (3) the replacement of an entire emi.ssinnis unit For copies of 
these actions and other applicability detenninations and guidance documents, please see EPA’s 
publicly-availablc databases, available at: htlp:/Avww.epa.BOv/ltn: 
hrtP'.//www.epa.eov/rccion07/progrnm5/nrtd/air/nsr/nsrpp.htm: and 
hilp://www.epa.gov/oeca/eptdd/Bdi.html»or contact the staff members named in the cover letter.

In sum, in these actions and elsewhere, EPA has assessed routineness by considering the 
following factors:

Nature
• Whether major components of a facility are being modified or replaced; specifically, 

whether the units are of considerable size, function, or importance to the operation of the 
facility, considering the type of industry involved

• Whether the change requires pre-approval of a state commission, in the cose of utilities
• Whether the .source itself has characterized the change as non-routine in any of its own 

documents
» Whether the change could be performed during full functioning of the facility or while it 

wns in full working order
• Whether the materials, equipment and resources necessary to carry out the planned 

activity are already on site

Extent
♦ Whether an entire emissions unit will be replaced
• Whether the change will take a significant time to perform
• Whether the collection of activities, taken as a whole, constitutes a non-routine effort, 

notwithstanding that individual elements could be routine
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• Whether ihff change requires the addition of parts to existing equipment

Purpose
• Whether the purpose of the effort is to extend the useful life of the unit; similarly, 

whether the source proposes to replace a unit at the end of its useful life
• Whether the modification will Reep the unit operating in its present condition, or whether 

it will allow enhanced operation (e.g., will it permit increased capacity, operating rate, 
utilization, or fuel adaptability)

Prequenev
• Whether the change is performed frequently in a typical unit’s life

Cost
• Whether the change will be cosily, both in absolute terms and relative to (he cost of 

replacing the unit
' Whether a significant amount of the cost of the change is included in the source’s capital 

expenses, or whether the change can be paid for out of the operating budget (i.e., whether 
the costs are reasonably reflective of the costs originally projected during the source's or 
unit's design phase as necessary to maintain the day-to-day operation of the source)

These categories are interrelated. Many facts could be relevant to both nature and extent, 
while others could overlap with purpose. Moreover, none of these factors - standing alone - 
conclusively determines a project to be routine or not. Instead, a pecmitting authority should lake 
account of how each of these factors might apply In a particular circumstance to arrive at a 
conclusion considering the project as a whole.

3 . Analysis of Detroit Edison’s Objections to EPA's Longstanding, Narrow Interpretation 
of the Exclusion for Routine Activity

In support of its request, Detroit Edison has submitted a number of documents in which 
members of the electric utility industry claim that EPA has recently changed its interpretation of 
the routineness exclusion by narrowing it and (hat EPA’s prior interpretation was expansive. 
See. e.g.. Supplemental Comments of the Utility Air Regulatory Group, EPA Air Docket No. 
A-90-37 (Oct. 8,1999) (UARG Comments).* As discussed below these arguments lack merit. 
Moreover, it bears noting that if companies have specific questions about (ho scope of the 
exclusion, EPA has long encouraged sources to seek guidance from their permitting authorities, 
see Ney/ Sgmee Review Workshop Manual at A.33-34 (Draft Oct 1990).

8. The UARG comments submitted by Detroit Edison in support of its applicability 
determination request pertain to the ongoing “NSR Reform” rulemaking. See 61 Fed. Reg. 
38250 (1996). The views expressed here regarding the UARG Comments pertain only to this 
applicability determination and are without prejudice to the ultimate outcome of the pending 
rulemaking,

11

EP010000001297



2:1 O-CV-13101-BAF-RSW Doc# 117-17 Filed 07/18/11 Pg 20 of 30 Pg ID 5376

IJS EFfl p 5 flip s FAD HhV 24'00 H:5" No .004 F . ?i'i

a. Claim that Construction that Does Not Increase Unit’s Emission Rate Is Routine

Among Detroit Edison's contentions is the assertion that the routine activity exclusion is 
properly read (and historically has been read by EPA) to cover all "capitol projects to replace 
degraded components without increasing the design capacity or maximum achievable hourly 
emission rates." See UARO Coiruncnts at 43. This interpretation would leave NSR to cover only 
"those activities that would create ‘new air pollution’ by significantly increasing the pollutant 
emitting capabilities of the source as designed and built” Id. at 13. In essence, this argument 
holds that extensive construction activity at a source is exempt from new source requirements, 
even if actual emissions to the atmosphere increase, where the source’s potential to emit does not 
increase. This contention does not withstand scrutiny. EPA’s regulations have since 1980 
explicitly required keying NSR applicability for modifications to the actual emissions 
consequences of a particular change. See. e.g,. 40 C.F R. §§ S2.21(b)(2)(i) (defining “major 
modification" as a change resulting in a significant “net emissions increase”); 52.21(b)(3)(i) 
(defining "net emissions increase” based on "actual emissions"); SEE also 45 Fed. Reg. 52676. 
52700 (Aug, 7,1980) (explaining EPA’s adoption of actual emissions baseline for 
modifications). Industry has understood this facet of the NSR program from the outset; indeed, it 
was one of the central points on which industry sought review ofthe 1980 regulations See Brief 
for Industry Petitioners on Actual Emissions Definition of Net Increase, Chemical Mfrs. Ass’n v. 
EPA (D C. Cir.) (No. 79-1112). Accepting Detroit Edison’s proffered interpretation of the 
routine activity exemption, however, would moot this longstanding and contentious quarrel and 
would make meaningless the provisions in the regulations governing the actual emissions 
baseline for modifications. This runs counter to the general presumption that interpretations that 
render part of a regulation superfluous arc to be avoided, U.S, y. Larson. 110 F 3d 620, 
626 {8th Cir. 1997); accord WEPCQ, 893 F.2d at 909 (rejecting WEPCO’s proffered definition 
of "physical change," because it “would open vistas of indefinite immunity from the provisions 
ofNSPSandPSD").’

b. Mary Nichols Representation (hat "Restoration" Activity Can Be Routine

9. The argument that only changes that increase a unit’s emissions rate can trigger the 
NSR modification provisions has been rejected by two courts of appeals. As noted, sec supra 
not^, in Puerto Rican Cement, the First Circuit rejected a claim that modifications Io a cement 
kiln, which made production more efficient and decreased the hourly emissions rate but could 
increase the plant’s utilization rate, such that actual emissions to the atmosphere might increase, 
were exempt from PSD. The eompany argued that the project fell under the PSD regulatory 
exclusion for changes that result in an "increase in the hours of operation or in the production 
rate," See 889 F.2d at 298. Similarly, in WBPCO, where the company was making “like-kind" 
replacements of components to restore the original design capacity of the plant, there wos no 
increase in emissions per unit of output; rather, for PSD purposes, the emissions increase was 
attributable to increased utilization. The Seventh Circuit rejected the company’s reliance on the 
exclusion for increased hours of operalion/rates of production- See 893 F.2d at 916 n. 11,
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In the submitted materials, utility representatives claim that EPA has previously indicated 
that the utilities may undertake facility restorations without considering NSR. lit 1995, industry 
encouraged EPA to propose to amend the NSR rules to include a “restoration" exclusion for any 
change that enabled a deteriorated unit to increase its emissions, as long as the unit did not 
exceed its highest recent (i,e., in the last 5 years) achievable capacity, EPA responded by saying 
that it intended to propose a number of flexible mechanisms to allow sources to make changes 
without triggering NSR. The Agency also said, "EPA believes that the routine maintenance 
exclusion already included in the existing NSR regulations also has the effect of excluding 
‘routine restorations ’" Letter from Maty D. Nichols, Assistant Administrator for Air and 
Radiation, to William R. Lewis, Morgan, Lewis and Bockius, attachment at 19 (May 31,1995). 
Some in industry quarters suggest that this sentence indicates EPA’s interpretation that 
restoration activities are, by definition, exempt gee UARG Comments at 17 (“In 1995, (EPA] 
confirmed that no special rule was needed for industrial ‘restoration’ projects because such 
projects Were covered already under the ‘routine maintenance’ exclusion.") These claims are 
incorrect. Rather, EPA’s statement says merely that “routine restorations," not ail “restorations.’’ 
are exempt. Thus, EPA’s remark simply is tautological; it says that to the extent the restoration 
is itself “routine,” the current exclusion for “routine” activity will exempt it from review.’"

c. Assertion that EPA Expects No Change Io Trigger NSP5 Modification Provision

Deiroii Edison also uiaiutaius Qiat several EPA documents indicate that Ihc Agency 
believed until recently that utility modifications would generally avoid NSR, and that these 
documents therefore reveal an expansive understanding of the exemption for routine activity. In 
particular, the UARG Comments highlight a General Accounting Office (OAO) report created 
when Congress was considering the acid rain program," a letter to Senator Byrd from EPA 
regarding a proposed NSPS, and the preamble to the proposed NSPS." Although none of these 
documents discuss the scope of the routine maintenance, repair, and replacement exemption,

10. Tor example, past piecemeal repairs and replacement of individual rotor blades at 
Monroe presumably restored some portion ofthe efficiency lost since the last scheduled outage. 
While not the subject of thia determination. It appears that those activities - which as explained 
above were far different from the proposed Dense Pack upgrade - are mote likely to be properly 
characterized as excluded “routine restorations ’’

11. United States General accounting Office, Pub. No. GAO/RCED-90-200, 
Electricity Supply: Older Plants’ Impact on reliability and Air Quality (1990),

12. The submissions also refer to an article written by EPA staff This documcni wanants 
no discussion; it does not represent Agency opinion, as noted in the cited article- See James 
DcMockcr et. al. Extended Lifetimes for Coal-fired Power Plants; EfTcct Upon Air Quality, 
Public Utilities Fortnighti.y at 30 n.* (Mar. 20.1986). Moreover, the article is silent on the 
question at issue here — when certain activity is routine — and therefore would not be relevant 
even if it did speak for EPA.
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industry points to ittem as evidence that EPA believed that NSR would apply to electric utilities 
only rarely

The cited documents do not remotely suggest a broad EPA interpretation of the 
routineness exemption. First, although the GAO report contains a number of statements that 
suggest that EPA did not expect many utilities to trigger the NSPS or PSD modification rules, it 
docs not suggest how broadly or narrowly the exclusion for routine aolivily has been interpreted', 
further, some statements in the report are best read as reflecting a narrow scope to the exclusion. 
OAO Report at 28,30 (acknowledging that “life extension projects involve physical or 
operational changes to power plants” and distinguishing between projects aimed at restoring 
generating capacity and those which prevent plant deterioration). In addition, as noted above, the 
PSD regulations provide broad leeway for sources to avoid new source requirements by making 
offsetting emissions reductions at the source even when undertaking extensive physical or 
operational changes that, standing alone, would result in emissions increases. In many 
circumstances, such “netting out” of review is a more cost-effective strategy than obtaining a 
PSD permit. Moreover, at the time of the 1950 CAA Amendments, any statement or assumption 
EPA made regarding whether electric utilities could trigger NSR was based on information 
provided by industry et (bet time. The power plant undertaking a physical or operational change 
is responsible for obtaiiung the necessary regulatory approvals from each agency that regulates it. 
State and federal environmental agencies do not regularly review submissions to public utility 
commissions, the Federal Energy Regulatory Commission, a pipeline authority or a local zoning 
board; nor are those agencies charged with the authority to require CAA permits. As a result, 
EPA, as well as states, were unaware that activities that were under way at utilities would in fact 
increase emissions and thus trigger NSR Although EPA's conclusions were reasonable based on 
the information EPA had at the lime, EPA’s statements might have been different based on more 
complete information, including information from facilities requesting applicability 
determinations-

Second, the utilities point to a letter to Senator Byrd from OAQPS Director John Seitz 
regarding potential revisions to the NSPS for steam generating units and to the preamble to a 
1997 proposed rule on the same topic. Both documents indicate that EPA expected few, if any, 
existing units to become subject to the proposed NSPS as a result of being modified. Again, 
these documents do not suggest that the reason EPA bad such an expectation was because of a 
broad interpretation of the exemption for routine activity. Indeed, the preamble to which industry 
refers bus a lengthy discussion ofthe reasons why existing units would avoid the NSPS for 
modifications, but notably omits the “routine" exclusion. Sfifi 62 Fed. Reg. 36947,36957 (July 
9,1997).”

13. In addition, the UARG Comments claim that a “key” factor in the D.C. Circuit’s 
recent vacatur of Ihe fossil-fuel boiler NSPS for modified units was that some EPA offices 
viewed quite a bit of “maintenance” activity as potentially covered by the modification provision 
and others thought that few, if any, changes would trigger the NSPS. UARG Comments at 3 n .8 

(continued...)
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d. Assertion (hat Industry Practice Defines Routineness

The submitted materials also seem to contend that if n particular industry sector has an 
established practice of undertaking certain construction activity, no matter how infrequent, 
costly, or major, that industry practice is '‘routineSec UARG Comments at .57 (‘‘[Ejicctrio 
utilities undertake inainicnance, repair and replacement activities pursuant to their legal 
obligation to provide a safe and reliable source of electricity. This defines what is 'routine' for 
this industry11 is true that EPA has slated that the "determination of whether the repair or 
replacement of a particular item of equipment is ‘routine’ under the NSR regulations, while made 
on a case-by-case basis, must be based on the evaluation of whether that type of equipment has 
been repaired or replaced by sources within the relevant industrial category” 57 Fed- Reg. at 
32326. However, this statement merely recognizes that a piece of equipment may be more 
integral, costly, or less fifequendy replaced ot one land of facility than at another. Accordingly, 
although it may not be routine for one industry to replace or repair certain equipment or 
undertake certain maintenance activity, similar consiruciion might be routine in a different 
industry. As a result, EPA has historically considered whether a typical source in the relevant 
industry undertakes the proposed activity as a mntine matter. 40 C P R §60.14(e)(1)
(NSPS regulations require EPA determination that activity is "routine for a source category” to 
be exempt). This docs not mean, however, that whatever activity members of a particular 
industry hove done - no matter how infrequent, costly, sizable, or capable of expanding the 
source’s operations or extending its useful life - is necessarily routine.

B. Analysis of "Routine" Maintenance, Repair or Replacement al the Monroe Plant

Looking at the nature, extent, purpose, frequency and cost of the project, along with other 
relevant factors in light of the framework discussed above, EPA concludes that the proposed 
Dense Pack project is a non-routine physical change. In sum, although utilities typically perform 
maintenance, repair and replacement of individual deteriorated turbine blades about once every 
four years, the reconfiguration and upgrade of a turbine’s entire high-pressure section {including 
all of (he blades) is a significant departure from necessary maintenance operations aimed at 
keeping the turbine in ordinary working condition, and is rarely performed at a typical utility. 
Detroit Edison expects the new Dense Pack configuration to substantially increase the unit's 
ability to convert steam to electricity over its original design and the project will reduce the rate 
of blode efficiency deterioration by 70%. Moreover, the new blades will alter the inspection and 
replacement program of worn blades, allowing inspection and replacement to occur every 10

1.5. (...continued)
Research has revealed no support for this assertion. The court's order in the cn.se is brief and 
does nui suggest a reason for its disposition of the matter, except that the court believed that the 
NSPS for modified boilers was “seriously dericicni." Lignite Energy Council v. EPA. No 
98-1525 (D.C, Cir. Sept. 21,1999).
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years instead of 4 years Finally, the project requires a significant capital expenditure of $12 
million, which Detroit Edison stales is triple the cost of replacing the worn blades with ones of 
the same design, and which vastly exceeds prior blade and rotor maintenance costs. A more 
detailed application of the relevant factors tn the information that Detroit Edison has .submitted 
regarding the Dense Pack project follows.

Nature and Extent

Detroit Edison seeks to replace the entire high-pressure section of two turbines to allow 
for use of a new type of turbine blade and to reconfigure the design to improve effjciency I his 
includes reconfiguration of blades in the high-pressure sections of the two units, including new 
parts and additional stages. The turbine - in particular the high-pressure section - is an integral 
and major component of an electric generating facility, Furthermore, the proposed change will 
be of considerable importance to the operation of the facility because, among other options, it 
will enable the units to produce more electricity with the same coat usage, boiler heat input and 
steam flow, and allows operation of the units with less maintenance. In addition, by making 
operation of the affected units more efficient, the Dense Pack upgrade will provide an economic 
incentive to increase operations at the plant.

Several other facts that EPA has found telling in past decisions and guidance also indicate 
that Ihe Dense Pack upgrade would not be routine. First, the project cannot be perfonned during 
the full functioning of the plant and instead would require the affected units to be shut down. 
Second, the project would involve the addition of parts not previously used. Third, the project 
could not be completed with parts typically stored on site. Finally, Detroit Edison plans to 
capitalize 100% of the cost ofthe project.

Purpose

Replacement of currently deteriorated blades with blades of the same design would 
restore only 2% of the efficiency that has been lost as Ihe equipment has aged, leaving the units 
5% below their original efficiency rating The Dense Pack project, however, would increase 
efficiency of the high-pressure sections of the turbines over current levels by 12%, and overall 
efficiency of the turbines by 4.5%. Ihe new configuration could reduce efficiency deterioration 
by 70%,

Thus, the Dense Pack project will not simply maintain the equipment at the current state, 
but will enhance the operation of the Monroe Power plant by recovering the accumulated lost 
efficiency, increasing the efficiency over the original design, and decreasing (he rate of turbine 
blade deterioration in the high pressure section. This efficiency enhancement and decrease in 
deterioration rate would in turn substantially enhance the operational capabilities of the affected 
units, by providing an economic basis for increased utilization. As discussed below, Detroit 
Edison claims that it does not intend to use the unit more in the future os a result ofthe Dense 
Pack project, but that docs not change the fact that the project would enable it to do so.
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Frequency

Turbine upgrodes like the Dense Pack project arc perfonned rarely. If ever, in the course 
of a utility source’s life. Detroit Edison has not provided any information to suggest that 
individual facilities in the industry frequently conduct a complete replacement of the high 
pressure section of a utility steam turbine, relying instead on two claims; (1) that utilities 
commonly perform turbine maintenance activity; and (2) that it estimates that projects "similar'' 
to the Dense Pack have been performed at a number of utilities. Neither of these claims . 
addresses the central question - whether it is industry practice that a typical facility will 
frequently conduct the project in question. The only available infonnation ~ Detroit Edison’s 
experience - suggests that projects like the Dense Pack are performed infrequently at individual 
sources; this project has never been performed previously at Monroe and will greatly increase the 
time between "overhauls" of the high pressure section.

Cost

Detroit Edison expects the Dense Pack project to cost approximately S12 million. Detroit 
Edison has estimated that replacement of the current blades with blades of the same design 
would cost approximately $2 million per unit. Generally speaking, a new plant costs 
approximately $2,000 per kilowatt, 'ntcrefore, a new 750 megawatt unit would cost about $1.5 
billion.

An absolute cost of $12 million constitutes a significant cost, which tends to make this 
project noo-routine. Detroit Edison argues that rhe cost of the Dense Pack project is significantly 
less than the cost of the Port Washington project at issue in the WEPCO case In WEPCO, the 
estimated cost of the life extension project was $87.5 million, at least $45.6 million of which was 
cnpilal costs. Clay Memo ot 6. EPA acknowledges that this cost is well in excess of the 
proposed Dense Pack project, especially considering inflation. However, as the Agency noted in 
1988, WEPCO’s activity was "far from" routine, ii at 3, and the facts of that case should be 
considered in that context. By contrast, EPA has determined dial a proposed project costing 
$905,000 was non-routine. Letter from Howekamp to Connery at 5. Considering these two 
precedents, EPA believes that the $ 12 million expenditure in this case, all of which is capital in 
nature, supports a determination that the propos^ project is non-routine.

Although the relative cost of the Dense Pack project, when compared with replacing the 
entire electric generating facility, is small, it is orders of magnitude larger than other blade 
maintenance activity Detroit Edison has conducted in the past. For instance, it appears that the 
company spent $18,700, $33,100. and $7,900 to replace high-pressure rotors in three projects in 
1981 and 1982. Further, the project is significantly more cosily than simply replacing 
deteriorated blades today; Detroit Edison acknowledges that the Dense Pack upgrade would cost 
three times more than its nltcmalivc blade repair and replacement project.
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V. Emissions Increase

Since the Dense Pack project constitutes a physical change, EPA must consider whether it 
would result in a significant net emissions increase. Before providing its analysis, once again 
EPA will review what the regulations require. Thus, the following discussion provides a context 
for the analysis of the project that follows

A. Regulatory Requirements

If a physical change or change in the method of operation is not "routine,” it still does not 
trigger PSD unless it results in a significant net emissions increase. This involves comparing 
recent pre-change, or “baseline”, actual emissions to a projection of future actual emissions 
following foe change. A source's pre-change level of actual emissions from a given unit is “the 
average rate, in tons per year, al which Ihe unit actually emitted the pollutant during a two-year 
period which precedes the [date of the change] and which is representative of normal source 
operation " Id. § 52 2l(bX21Xii). This figure must be compered to the source’s post changc 
emissions; however, because NSR Is a preconstruction program, one must project the unit’s 
future emissions For units that arc not “electric utility steam generating units,” EPA’s rules 
require that for units that have "not begun normal operations,” i.e,, units that will undertake a 
non-excludcd physical or operational change, the post-change emissions "shall equal the 
potential to emit of the unit," which is the “maximum capacity of a stationary source to emit a 
pollutant under its physical and operational design," but which also accounts for pollution 
controls and permit restrictions that limit lawful emissions to a level below the maximum 
physical capacity. Id. § 52 21(bX4).'* If a particular changcwould, standing alone, increase 
actual emissions by more than a “significant" amount, gee id. § 52.21(6X23), ihe change is 
subject to PSD, unless other activity at the source renders the net emissions effect of the change 
insignificant when considered together with contemporaneous (generally within the past five 
years) emissions increases and decreases at the source. See id, § 52.21(bX3) (defining "net 
emissions increase").

14 . Under current regulations, changes to a unit that are not routine nor subject to one of 
the other NSR exemptions arc considered to be of such significance that pre-change emissions 
should not be relied on in projecting post-change emissions. For such units, “normal 
operations”refers to operations after die change, and arc deemed not to have begun. The 
regulations initially presume that such units will operate year-round at full capacity, but a source 
owner is free to overcome the presumption by agreeing to limit its potential to emit io any level 
desired through enforceable restrictions on operations or the use of pollution controls. For 
example, if limiting the potential IO emit results in an insignificant change in emissions, the 
source can avoid PSD applicability. See 63 Fed. Reg. 39858 (July 24,1998) (Notice of 
Availability); see also 45 Fed. Reg 52676,52688-89. If business plans later change and the 
owner desires to relax those restrictions and obtain a PSD pennit at that later lime, it may do so. 
See 45 HR 52689; 54 FR 27274, 27280.
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For electric utility steam generating units, the post-change emission increase calculation 
is governed by regulations adopted in 1992 (57 Fed- Reg. 32314, July 21, 1992), commonly 
rePon-ed to os the “WEPCO rule.” Although the WEPCO rule did not change the regulatory 
provision that establishes a unit’s pre-change emissions, EPA announced that it would view any 
consecutive two-year period during the preceding five years as presumptively reflective of 
“normal source operations “ SfiS 57 Fed Reg. at 32324-25. In addition, EPA amended the 
regulations regarding a utility unit’s post-change emissions in two ways. First, Ihe rules allow 
utilities to project future emissions resulting from a particular change without committing to a 
permit restriction limiting the unit’s potential to emit to a level below its maximum capacity to 
emit a pollutant,” and they provide that emissions increases independent of the physical or 
operational change may be discounted from the post-change emissions of the unit A utility 
making a particular change, instead of accepting permit restrictions on the potential of the 
changed unit to emit a particular pollutant, may avoid PSD if its projection of “representative 
actual annual emissions" following the change is not significantly greater than its pre-change 
emissions, but only if the source “maintains and submits to the Administrator [or relevant slate 
permitting authority] on an annual basis for a period of 5 years from the dale the unit resumes 
regular operation, information demonstrating that the physical or operational change did not 
result in an emissions increase." Eg., 40 C.F,R, § 52.2l(bX21)(v), Second, in evaluating the 
source’s claimed exemption from PSD, the permitting autfwrity must “[ejonsider all relevant 
information, including, but not limiied to, historical operational data, the company's own 
representations, filings with the State or Federal regulatory authorities, and compliance plans 
under title IV of the Clean Air Act.. - 1^ § 52.2l(b)(33)(i). The permitting authority must 
discount any increase "that could have been accommodaied during foe representative baseline 
period and is attributable to an increase in projected capacity utilization at foe unit that is 
unrelated to the particular change, including any increased utilization due to the rate of electricity 
demand growth for the utility system as a whole.” Id, § 52.21(bX33)(il). Ncvcnheless, if an 
emissions increase could not have occuned “but for Ihe physical or operational change," the 
increase must be considered to result from foe change. 57 Fed. Reg. at 32327-

Where the end result of an emissions increase analysis for electric utilities is a projection

15 . We are aware, as Detroit Edison states in its initial applicability determination 
request, that EPA Region VII previously has suggested that a ulility undertaking a change to a 
part of the source other than the boiler may not be entitled to lake advantage ofthe provision that 
allows for a forecast of future emissions without committing to a present limitation on foe 
source's potential to emit. Wc have roviawed Region VII’s discussion of the malter and the 
applicable regulations, and wc conclude that Detroit Edison may use this provision to calculate 
future emissions from ihe boilers, even though it is making changes at foe turbines. The plain 
language of foe regulation is categorical; irrespective of where a change lakes place, the post­
changc emissions ofthe electric utility steam generating unit - which certainly includes foe boiler 
- must be determined using foe "representative actual annual emissions" approach. §ee 40 
C.F.R,§52.21(bX21Xv).
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accepted by the peiTnitting authority that emissions would not increase as a consequence of a 
particular change, the rules call for an initial determination that the change would not be a major 
roodincation subject to PSD. See Letter from David P. Howekamp, Air Division, Reg. IX, to 
Richard K. MoQuain, HEJ Power Corp., at t-2 (undated) (describing WEPCO rule as conferring 
conditional exemption from PSD where projected emissions increase is insignificant). However, 
if the information that the source must submit for the requisite number of years following the 
change demonstrates that emissions have in fact increased as a result of the change, the source 
becomes subject to PSD at that time, gee 40 C.F.R, § 52.21<bX21)(v); 57 Fed- Reg. at 32325 (“If 
... the reviewing authority determines that the source’s emissions have in fact increased 
significantly over baseline levels as a result of the change, the source would become subject to 
PSD requirements at that time.")

B. Analysis of Significant Net Emissions Increase at the Monroe Plant

Because the Dense Pack project would be a physical change to a major .stationary source. 
Detroit Edison roust estimate whether the change would result in a significant net emissions 
increase to determine whether it must undergo PSD review. 40 C.F.R. § 52.21 (b)(2Xi)- 
According to the submission, Detroit Edison asserts that emissions will not increase as a result of 
the project As discussed below, EPA accepts for purposes of this determination Detroit 
Edison's representation that emissions will not increase as a result of the project, and concludes 
that tlic Dense Pack upgrade will not trigger PSD, provided that, prior to beginning eonsiruction, 
the company validates its representation by developing and submitting to the permitting agency a 
calculation of “baseline” actual emissions and a projection of future actual emis-sions following 
the project.

Detroit Edison maintains that emissions will not increase as a result of this project 
because it concludes that one of two consequences will follow the upgrade. First, Detroit Edison 
claims that because the change would increase efficiency, it would allow increased electricity 
generation using the same amount of coal, boiler heal input and steam flow while producing the 
same level of emissions as currently emitted. Alternatively, Detroit Edison claims the project 
would enable it to generate the same amount of electricity it currently generates using less coal, 
boiler beat input and steam flow, resulting in reduced emissions. Detroit Edison rejects the third 
possibility — that it would use (he units more, and increase emissions at the plant, as a result of 
the blade replacement. Detroit Edison sates that these units already are at the (op of the loading 
order and had a capacity factor of approximately 85% for 1998. Thus, the company asserts, any 
increase in use would be (he result of demand or unforeseen outages, which could and would 
have occurred regardless of whether or not Detroit Edison proceeds with the Dense Pack project. 
The company has not, however, provided any specific projections of future operations and 
emissions to EPA to support its claims regarding emissions levels.

EPA disagrees that the dispatch position of the Monroe plant necessarily means that the 
Dense Pack project would not result in increased use, and hence, increased emissions. Given the 
information provided by the company showing (hat there is some fluctuation in annual use and
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that Units 1 and 4 ElTe not operated at their maximum physical capacity, the fact that Monroe is at 
the top of the loading order is insufficient to demonstrate drat the significant increase in 
efficiency associated with the Dense Pack project, and the corresponding decrease in the cost of 
producing electricity, would not result in increased use and emissions. The possibility that 
Detroit Edison would take advantage of Monroe’s increased efficiency,to sell additional power in 
deregulated ulility markets beyond its regular service area is an additional reason that the Dense 
Pack project may well lead to increased emissions Accordingly, based on the information 
provided, EPA cannot agree at this time that any future increased emissions at the Monroe plant 
due to increased use should be attributed to demand growth (as that term is used in the PSD 
regulations) or other factors not causally related to the Dense Pack project.

EPA notes in this regard that the large size of the Monroe units means that only a small 
increase in use could result in emissions increases that arc significant for PSD purposes. For 
example, if Detroit Edison decides to run the Monroe plant even 1% more due to the improved 
efficiency, the resulting increase in emissions would be well above the significance threshold. If 
a one to five percent increase in operation were to result from the Dense Pack project, increases 
on the order of 160-800 tons of NOx and 400-2000 tons of SO2 would occur, each of which 
would be considered “significant,” and trigger PSD absent sufficient olTsetting contemporaneous 
emission reductions. See 40 C.F.R. § 52.21 (b)(23Xi) (defining 40 tons per year emission 
increases for sulfur dioxide and nitrogen oxides as “significant").

In determining whether a nonexempt physical or operational change at an electric utility 
steam generating unit will result in a significant net emissions increase, the applicable PSD 
regulations at 40 C F R, § 52.21(b)(2l)(v) and (bX3)) call for a calculation of pre-change 
“baseline” actual emissions and a projection of future actual emissions for the two year period 
after the change (or another two year period that is more representative of normal post-change 
operations). Detroit Edison has not supplied such a projection, perhaps in reliance on its position 
that the Dense Pack project would be exempted as routine. The company has represented, 
however, that “the Dense Pack would not result in an increase in the number of hours these units 
are expected to be operated." EPA has no specific information disputing that assertion, and so is 
willing to accept Detroit Edison’s representation. Nevertheless, until the company provides the 
calculation and projection colled for by the regulations to verify its projection of no increase in 
actual emissions, our determination is provisional. Detroit Edison should submit these figures to 
the Michigan Department of Environmental Quality prior to the beginning of construction.

The PSD regulations also require Detroit Edison to maintain and submit to the delegated 
permitting agency, for a period of 5 years from the date the units resume regular operation 
following completion ofthe Dense Pack project, information demonstrating that the project did 
not result in an emissions increase. To adequately track post-change emissions, EPA expects that 
this information must include records on annual fijel use, hours of operation, and fuel sulfur 
content In making these calculations, Detroit Edison may exclude emissions increases that arc 
caused by other factors, for example, emissions increases that it demonstrates are due to 
variability in control technology performance or coal characteristics. In addition, when
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calculating emission increases, under current regulations Detroit Edison may exclude that portion 
of its emissions attributable to increased use at the unit due to the growth in electrical demand for 
the utility system as a whole since the baseline period. See 40 C.F.R § 52,21 (b)(33)(i/)

Finally, EPA notes that regardless of whether PSD review is triggered due to Ihe Dense 
Pack proiect, Detroit Edison remains responsible for compliance with all other applicable federal, 
state, and local air pollution regulations.

VI. Conclusion

For the reasons delineated above, EPA concludes that the changes proposed by Detroit 
Edison would not be routine. Detroit Edison’s submissions do not demonstrate lliat projects such 
as tlic Dense Pack arc frequent, inexpensive, or done for the purpose of maintaining the facility 
in its present condition. Therefore, the Agency determines that the Dense Pack upgrade would 
be a "physical change," as that term is used in the NSR regulations. EPA disagrees with Detroit 
Edison's claims that the Dense Pack project is eligible for the exclusion &om PSD permitting for 
routine maintenance, repair, and replacement. The determination of whether a proposed physical 
change is “routine" is a casc-spccific determination which takes into consideration the nature, 
extent, purpose, frequency, cost ofthe work, as well as other relevant factors. Aller carefully 
reviewing all the available information, in light ofthe relevant factors, EPA has determined that 
the proposed project would not be "routine."

The PSD regulations (under the provisions commonly known as the "WEPCO role") 
allow a source undertaking a nonroutine change that could affect emissions ot on electric utility 
steam generating unit to lawfully avoid the major source permitting process by using the unit’s 
representative actual annuo! emissions to calculate emissions following the change. Detroit 
Edison contends that representative actual annual emissions following the Dense Pack project 
win not be greater than its pre-change actual emissions, because the project will not result in 
increased use of the units. Therefore, Detroit Edison may avoid major PSD permitting to the 
extent it documents its pre»change baseline emissions and submits infonnation following the 
change to confirm its pre-change projection. IfDetroit Edison fails to comply with the reporting 
requirements of the WEPCO rule or if the submitted infotmalion indicates that emissions have 
increased as a consequence of the change, it will be required to obtain a PSD permit for the 
Dense Pack project.
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I. Executive Summary

The United States Environmental Protection Agency (USEPA) performed 
on-site evaluations of the New Source Review (NSR) program. This is 
part of the NSR Program Evaluation Project, This two-day permit program 
review was intended to highlight the positive aspects of the state's 
air permitting program, and foster quality improvements for the state 
and federal air programs. This opportunity has not only improved our 
understanding of Michigan's NSR program, but also can be helpful to 
other permitting authorities throughout the Region and nation-wide.

In Michigan, the NSR review was conducted on July 21 and 22, 2003, 
concurrent with the Title V program review. The NSR review consisted 
of two parts: a discussion based on the New Source Reform Program 
Evaluation Questionnaire (VII. Audit Questionnaire) , and a file review 
(VIII. Audit Files Review ).

We found that the Michigan Department of Environmental Quality's (MDEQ) 
NSR program has many strengths, such as the Community Environmental 
Awareness Project, using several avenues to notify the public and 
encourage participation, providing many training opportunities for its 
staff, regulated entities and public, and developing areas of industry 
expertise. We did not evaluate the nonattainment NSR program because 
the entire state of Michigan had been designated attainment for all 
pollutants since 1999, and we agreed at the time of the audit that the 
state did not have to respond to that section of the questionnaire. 
Based on the review, we found three areas which are in need of 
improvement: approvability of NSR rules, synthetic minor tracking, and 
use of the frequency evaluation factor in a routine maintenance, repair 
and replacement (RMRR) exemption analysis. MDEQ is committed to 
working with USEPA to obtain approvable rules and to develop a tracking 
system for synthetic minor limitations.

II. Introduction

In 2003, as part of its oversight role, USEPA began a four-year 
initiative to review the implementation of the Title V and NSR permit 
programs by permitting authorities throughout the country. USEPA 
developed two questionnaires, one addressing Title V implementation 
and one addressing NSR, for the Regional offices to use to provide a 
consistent review of all of the permitting authorities. The program 
review questionnaires consist of two components: questions about 
program implementation and criteria for a file review. The purpose 
of the evaluation was to review the permit programs, note practices 
that could be helpful to other permitting authorities, document areas 
needing improvement, and learn how USEPA can help the permitting 
authority and further improve the national programs.

On July 21, 2003 through July 22, 2003, Region 5 staff visited the MDEQ 
offices in Lansing, Michigan. USEPA's NSR program review team

3
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consisted of Robert Miller, Laura David, and Genevieve Damico. In 
addition, Mike Sewell of Office of Air Quality Planning and Standards 
was in attendance. We met with MDEQ management and staff by conference 
call to discuss the questionnaire provided prior to our visit. During 
the visit, we discussed the questionnaire in more detail and performed 
a file review according to the criteria in the questionnaire. The 
results of these discussions are in Part IV of this report.

This final report summarizes findings and conclusions of the USEPA 
Region 5 from its review of MDEQ's NSR program. The findings and 
conclusions in the report are based on the answers MDEQ gave to the 
questionnaire, the file review, and USEPA staff's knowledge of the 
program from experience with reviewing MDEQ permits and programs. This 
information was compared to the statutory and regulatory requirements 
for federal permitting programs.

III. Description of MDEQ's Program

The MDEQ Air Quality Division (AQD)is responsible for issuing Permits 
to Install (PTI)to assure that all new or modified sources of air 
pollution will not have a detrimental impact on human health, human 
welfare, or the environment, and will comply with all applicable state 
and federal requirements. The Natural Resources and Environmental 
Protection Act, Public Act 451 of 1994, as amended. Part 55 (Air 
Pollution Control) provides the statutory authority for the permitting 
program. The applicable regulation is R 336.1201 (Rule 201) of the 
Michigan Air Pollution Control Rules. This rule requires a person to 
obtain an approved Permit to Install for any potential source of air 
pollution unless the source is exempt from the permitting process. A 
summary of the PTI approval process is contained in Appendix B.

PSD

Prevention of Significant Deterioration - Michigan has no approved 
State Implementation Plan (SIP) for the permitting of major sources 
in an attainment area at this time. MDEQ implements the federal PSD 
program under a delegation of authority from USEPA, and follows the 
September 26, 1988 delegation letter for 40 C.F.R. § 52.21 (enclosed 
in Appendix C) . At the time of the Audit, the entire State of Michigan 
met all National Ambient Air Quality Standards, and sources within the 
State were subject to the federal PSD program. However on June 15, 
2004 several areas in Michigan became non-attainment for the 8-hour 
ozone standard (69 Fed. Reg. 23951 (April 30, 2004)).

NSR Reform

On December 31, 2002, USEPA substantially reformed the NSR program. 
The December regulations became effective in Michigan on March 3, 2003 
through the existing PSD delegation. Michigan began implementing the 
reforms immediately. Although the audit questionnaire focused on 
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pre-reform PSD regulation implementation, the reformed PSD program was 
in effect in Michigan at the time of the Audit.

IV. Findings

A. Strengths

Public Involvement

Based on this review we find that the Air Quality Division is committed 
to work with the regulated community and general public to help maintain 
compliance with statutes that minimize adverse impacts on human health 
and the environment.

Tin example of the commitment by the Department to work with industries, 
citizens, and other states is the Community Environmental Awareness 
Project, or CEAP. The goal of the CEAP is to improve the public's access 
to and understanding of how major industries are performing under 
environmental laws and regulations. The pilot phase of this project 
profiles automobile manufacturing facilities because they are large 
manufacturers with potential for significant environmental impact. If 
the pilot phase is successful, the MDEQ hopes to eventually expand this 
effort into other industry sectors.

Public Participation

MDEQ utilizes many avenues to allow for public participation in 
addition to the newspaper notification required by the federal program. 
MDEQ uses(http://www.michigan.gov/deq), the department's "Calendar", 
online and hard copy publication, (enclosed copy. Appendix E) , as well 
as direct mailing lists and e-mails to notify Canada, affected states, 
concerned citizens, and local government organizations of permit 
actions. The public may also be notified about the opportunity to be 
involved in the process through the letters to all who submitted 
comments and previously attended public hearings for a specific 
facility. In some cases, copies of the files are also available at 
local public libraries.

MDEQ maintains a helpful website. The online information includes the 
public notice, the fact sheet, the draft permit, and contact 
information for all NSR permit actions (see enclosed printed copy of 
the NSR Public Notice Documents, Appendix E).

MDEQ is willing to grant comment period extension requests based on 
need. For example, if citizens just found out about the project, or 
if, during the public period not all the information was available 
for the public, or due to natural causes (such as significantly adverse 
weather conditions) , the public hearing could not be held, (see example 
for Minergy Detroit, June 12, 2003, Appendix E).

5
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Moreover, MDEQ conducts "enhanced reviews" in which it considers 
environmental justice issues during a permitting process. This review 
includes cumulative effects and risk assessments. In the permitting 
process, MDEQ includes modeling and tests on the background levels and 
takes into consideration risk factors for elderly and children, as well 
as hospital statistics and information. For example, in the case of 
the facilities below, MDEQ looked at blood lead levels when it issued 
the permits.

FACILITY YEAR

Genesee Power 1995

Central Wayne 1997

Select Steel 1998

City Medical 1999

Generally, MDEQ finds the secondary standards for NAAQS sufficient for 
protection of vegetation and soils. However in one case, Cadillac 
Renewable Energy 373-86C, the analysis included a review of USEPA 
450/2-81-078 "A Screening Procedure for the Impacts of Air Pollution 
Sources on Plants, Soils, and Animals: Final Report" to establish that 
ambient concentrations of SO2 had an insignificant impact on vegetation 
and soil.

Finally, MDEQ also encourages any applicant to involve the public in 
the permitting process. To facilitate this, MDEQ assigned engineers 
to set up meetings with the applicant and interested parties. One 
example is Ford Company and Access (an environmental citizens group), 
where the company informs the organization about projects and 
deadlines.

Training

Throughout the years, MDEQ has developed an involved staff training 
process. MDEQ provides frequent training programs for new and existing 
employees. New staff are required to complete a specific training 
regimen.

In addition, MDEQ has developed and held numerous workshops and 
training sessions for public and industry representatives. One example 
is the monthly public and industry one-day PTI workshops, which focus 
on PTI applicability, exemptions, and permit requirements. Another 
example is the October 2003 one-day PSD workshops (in five locations), 
developed by MDEQ to help industry and citizens understand the complex 
federal NSR regulations and how they affect facilities in the state 
of Michigan. The workshop focused on the Prevention of Significant 
Deterioration (PSD) program and covered such topics as: PSD
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applicability, including the recent reforms to the PSD program; the 
technical permitting reviews, including top-down Best Available 
Control Technology reviews and air quality modeling; and the public 
participation process. Both the flyer and PSD workshop's workbook are 
included in Appendix D.

MDEQ also issues an informational newsletter "About the Air", with all 
the updates in air permitting decisions, enforcement, rule changes, 
or website information updates (the workshop flyer for year 2003 and 
a copy of the newsletter are enclosed in Appendix D).

Finally, MDEQ provides training and assistance to businesses, 
institutions and the public to improve the environment and save money 
by adopting the three "R's:" reduce, reuse and recycle. Known also as 
pollution prevention, this is a non-regulatory assistance program that 
provides information, technical assistance and financial incentives 
to reduce pollution. This effort is done by staff of the Environmental 
Sciences and Service Division.

File Review

A summary of the file review is included in Attachment A, Files Review. 
The files included any information submitted from the company, the 
correspondence between MDEQ and company, public, or USEPA, and public 
participation documents. In all the reviewed files, the public 
participation documents included pertinent information regarding the 
plant and proposed action, the location of available information, a 
telephone number to request additional information, the date, time, 
and location of the public hearing (if any), the closing date of the 
public comment period, and the address where written comments were 
being received.

The files were organized in a standard structure and easily searchable. 
They included the emission calculations, along with supporting 
documentation.

MDEQ stated that any file is available for public review and has a 
process in place to ensure that the files consistently are well 
organized, enabling a permanent internal flow of information, and 
providing the public with necessary or required information in a 
timely manner.

MDEQ's responses to comments made during the public comment period 
are thorough and MDEQ uses USEPA guidance and rules to support its 
responses. The response to comments documents are attached to the 
final permits in the file review.

Areas of Expertise

Unlike MDEQ's operating permit program, MDEQ's construction permit 
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program is centralized. All construction permits are issued by the 
Central Office. The NSR permit applications for sources in the State 
of Michigan are reviewed by an engineer in one of three units in the 
Permit to Install Section. The three units are: 1) the Chemical 
Process Unit, 2) Thermal Process Unit, and 3) the General 
Manufacturing Unit. Each unit has approximately eight engineers. 
(See the Organizational Chart in Appendix C). Applications are 
carefully assigned based on expertise, experience and current 
workload. The Central Office coordinates its construction permit 
activities with the Districts to ensure that they are aware of the 
construction permitting. In addition, the offices perform joint site 
visits when necessary. This coordination proved to ,be essential 
because the Districts are responsible for inspections and for issuing 
operating permits.
Coordination

We also believe that there is good coordination not only between MDEQ 
and the 10 District offices, but also between MDEQ and USEPA, Region 
5. In the last year, MDEQ has kept USEPA well informed of individual 
construction permit issues and most general permit program 
implementation issues. At the staff level, the permit engineer 
assigned to draft a PSD permit automatically submits the permit 
application package to USEPA before or immediately after the 30 day 
comment period commences. USEPA is provided a copy of the notice and 
associated documents for all applications requiring public 
participation. These up-front negotiations have fostered positive 
working relations between MDEQ and USEPA, and have resulted in quality 
work products . Since the Audit, MDEQ staff and USEPA have held monthly 
calls.

B. Areas of Improvement

Approvability of NSR Rules

USEPA approved Michigan's original NSR SIP in 1982. Since 1982, 
Michigan has made several changes to its NSR rules and has submitted 
those changes as proposed SIP revisions. On November 9, 1999, USEPA 
proposed in a Federal Register notice (64 Fed. Reg. 61046) to 
disapprove the revisions to the Michigan NSR SIP. Some of the issues 
in this action include public notification requirements, 
construction before permit issuance, voiding of NSR permits, and 
relaxation of permit conditions.

The November 1999 proposed disapproval notice included a public 
comment period which was extended through January 24, 2000. On 
January 24, 2000, MDEQ submitted comments on the Proposed Rule 
Disapproving Revisions to Michigan's New Source Review State 
Implementation Plan, for consideration and inclusion in the public 
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record. The comments addressed items of general concern, as well as 
specifically addressing each item of concern.

Since the November 1999 proposed disapproval, MDEQ has continued to 
work with USEPA in an attempt to resolve the proposed disapproval 
issues . In July of 2002 , MDEQ shared draft rule revisions with USEPA. 
USEPA provided comments on the draft rules on November 6, 2002. MDEQ 
completed the state rulemaking process on these rules, and the state 
rules became effective on July 1, 2003. MDEQ submitted these rules 
to USEPA for SIP approval. USEPA received the request on October 7, 
2003 and is reviewing the submittal. 
Michigan has not submitted a proposed SIP revision to address changes 
made under the Clean Air Act Amendments of 1990.

Synthetic Minor Tracking

Michigan does not currently have a general list of synthetic minor 
sources that is available for review by the public and USEPA. However, 
the individual permits cross-reference others, and Michigan has 
developed an "evaluation form" with additional information. An 
example of the form, for the Daimler-Chrysler file, is in Appendix 
C. Additionally, all the districts have different lists and databases, 
but the existing 1990 computer program is not easy to work with. Aware 
of the situation, MDEQ is currently working on an updated database, 
which will be easily searchable, to better track synthetic minor 
sources. Michigan had hoped to use the new, updated program by fall 
2004.

Frequency Evaluation Factor in a Routine Maintenance, Repair and 
Replacement Exemption

When determining the frequency evaluation factor, MDEQ takes into 
consideration all of the following: the history of the unit(s) in 
question, the history of the similar units at the same facility, and 
the history of similar units at other facilities in the same industry. 
While the overall emphasis is on the history of the specific unit(s) , 
MDEQ feels that information regarding the history of other similar 
units at the same facility and the history of similar units at other 
facilities within the same industry should be taken into 
consideration. An example of the guidance that MDEQ follows would 
be the May 23, 2000, letter to Henry Nickel from Francis X. Lyons 
regarding the Monroe Power plant (the letter is enclosed in Appendix 
C). However, considering the history of similar units at other 
facilities within the same industry is not consistent with USEPA 
policy (recently expressed in utility enforcement actions).

C. Other Noted Aspects of the Program
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Permit Issuance Efficiency

Because of general concern from industry that the permitting process 
is always lengthy, MDEQ is carefully monitoring and trying to minimize 
the average time taken to issue a PSD permit, starting from the time 
the application was determined complete (see enclosed Table KI and 
K2 , Appendix B) . MDEQ has had a great deal of difficulty obtaining 
from sources information necessary to consider an application 
complete. For example, for auto assembly plants, it takes MDEQ an 
average of 32 days of engineer time to review a permit application, 
but has taken an average of 384 days from the date it originally 
receives an incomplete application for MDEQ to issue a permit. For 
non-auto sources, review of an application takes about 109 days of 
engineer time, but final permit issuance takes approximately 363 
days.

Nonattainment NSR Program

We did not evaluate the nonattainment NSR program. Prior to the 2003 
audit, MDEQ and USEPA agreed that the state did not have to respond 
to these questions. The audit captured a moment in time - July 21 
and 22, 2003. At that time, the entire state of Michigan had been 
designated attainment for all pollutants since 1999 and there were 
no non-attainment NSR applications in over five years. Further, there 
was a large lag time before the designation of non-attainment areas 
and the release of the ozone and PM2.5 implementation rules outlining 
the approach Michigan must take. MDEQ and USEPA recognized that, 
prior to the re-designations taking effect, significant training of 
staff on the Clean Air Act requirements. Appendix S requirements, new 
ozone and PM2.5 implementation rules, state rules and any USEPA 
guidance regarding non-attainment permitting would be needed. This 
training occurred after the July 21 and 22, 2003 audit.

V. Recommendations

Approvability of NSR rules

MDEQ revised their rules and submitted them to USEPA as stated in 
section IV.B of this report. The MDEQ also recognizes that most of 
the approval issues and arguments are very technical and will likely 
require additional discussion. MDEQ expressed the intention to work 
with USEPA to find solutions and obtain approval of its NSR SIP. We 
appreciate Michigan's commitment to have a SIP-approved NSR program. 
We recommend that USEPA and MDEQ continue discussions towards this 
end.

Synthetic Minor Tracking
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We are encouraged by MDEQ's efforts to track synthetic minor 
limitations. The importance of this effort is magnified by the NSR 
reform changes USEPA has made in the federal program. We recommend 
that MDEQ remain focused on the development of its tracking system. 
Frequency Evaluation Factor in a Routine Maintenance, Repair and 
Replacement Exemption

In making RMRR determinations, Michigan should discontinue 
consideration of the frequency with which other sources in an industry 
perform similar maintenance, repair or replacement projects.

VI. MDEQ Concerns with the Required Program

Public Notice Requirements

Although over 40% of the PSD permits where comments are received are 
revised due to the comments, no comments from the public have been 
received for synthetic minors. MDEQ continues to express concern 
regarding the public noticing of synthetic minor permit applications 
less than the 90% major threshold level. Michigan's original SIP, 
approved by USEPA in 1973 , provides for a 21-day public comment period 
for a number of sources, including PSD applications and those that 
the agency judges to potentially have significant air quality impact, 
or that are the object of substantial public concern. As the program 
matured, additional public comment requirements were added, 
including public comment for all major sources and modifications as 
defined by the CAA, as well as any permit application for which there 
is a known public controversy. These new requirements make the public 
participation requirements more stringent than the plan already found 
to meet the requirements of 40 C.F.R. § 51.161.

USEPA's position is the added public review provided for by Rule 205 (3) 
does not adequately address its concerns regarding public comment for 
synthetic minor sources or that the 90 percent emission threshold has 
not been adequately demonstrated. The 90 percent threshold was 
selected after review of a number of years of permitting and public 
commenting on synthetic minor sources. Michigan found that it did 
not receive comments on synthetic minor sources whose emission limit 
caps were less than 90 percent of the major source threshold when they 
were public noticed. In 1996, 52 synthetic minor permits were issued 
with 31 having public notice . No comments were received for any permit 
with synthetic minor limits below the 90 percent threshold. To 
require such an administrative burden as well as a direct cost to the 
agency of newspaper notices, hearing locations and other expenses of 
$1,300 - $1,500 for each permit that goes out for public comment, as 
well as the time and cost to the applicant due to the delays, must 
be considered. The MDEQ has instead focused on those applications 
and sources where there is public concern and provided enhanced public 
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participation such as Informational Meetings, direct mailings, etc.

Training

The December 31, 2002 NSR Reform regulations became effective in 
attainment areas in the state of Michigan on March 3 , 2003 . Like many 
of the states, MDEQ staff felt that additional NSR Reform training 
would be helpful.

Inconsistency of Program Application Nationwide

Finally, one general concern that MDEQ has is related to the 
inconsistency of program application, not only within Region V, but 
also nationwide. By comparing the reviews done by other states, MDEQ 
feels that other states are not held to the same standard they are. 
Many are not required to use the top-down BACT process. Although 
recognizing there can be slight differences in determinations, MDEQ 
found that the level of technology required and/or the level of 
documentation necessary to demonstrate that a technology is 
infeasible or too costly is far higher in Region V versus the other 
areas of the country.. As a result, MDEQ feels that they are being 
held to a much higher standard to the detriment of the state's economy. 
Currently MDEQ is re-evaluating the rules/requirements and our 
interpretation and implementation of them to determine what they 
believe are the appropriate levels of review and documentation.

VII. Audit Questionnaire

Note: This questionnaire does not address implementation of changes 
made to the major NSR rules in EPA's rulemaking on December 31, 2002.

Unless otherwise stated, this review will cover permits issued in the 
last five years.

I) Program Requirements Common to Both Prevention of Significant 
Deterioration (PSD) and Nonattainment NSR

1. Netting

NO 1. Is netting approved in your NSR SIP for determining whether 
modifications at major stationary sources are subject to 
major NSR (PSD or nonattainment NSR as applicable) ? If no, 
please explain.
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Answer: MDEQ does not have an approved NSR SIP and is delegated to 
implement the federal program for 40 CFR 52.21 (September 26, 1988 
delegation letter is enclosed in Appendix C). The question is N/A 
for NAA, because for the last 5 years all areas in Michigan have been 
attainment areas.

YES 2. Is your contemporaneous look-back period five years, 
exactly the same as in the Federal PSD regulations at 40 
CFR 52.21. If not, what is the contemporaneous time period 
for netting in your SIP?

Note: MI is delegated to implement federal rule 52.21, therefore the 
contemporaneous look-back period is five years. A permit example is 
enclosed in Appendix D (Draft Permit B3692 for Packaging Corporation 
of America).

YES 3. For determining the baseline from which emission 
reductions are calculated do you require the applicant to 
submit the actual emissions from the units along with any 
permit limits that apply?

Note: An example of this practice is enclosed in Appendix D (Holcim 
Draft Permit 60-710).

NO 4. Do you allow an applicant to receive emission reduction 
netting credit for reducing allowable emissions instead of 
actual emissions? If yes, please explain.

Note: MDEQ does not allow an applicant to receive emission reduction 
netting credit for reducing allowable emissions. Only the actual 
emissions are considered in the calculation. An example is enclosed 
in Appendix D (Holcim Draft Permit 60-710).

NO 5. Do you allow an applicant to receive emission reduction 
credit for reducing any portion of actual emissions that 
resulted because the source was operating out of 
compliance?

Note: MDEQ follows the draft NSR Workshop manual, and documents page 
A. 41. The pertinent paragraph states that "a source cannot receive 
emission reduction credit for reducing any portion of actual 
emissions which resulted because the source was out of compliance".

NO 6. Do you allow an applicant to receive emission reduction 
credit for an emissions unit that has not been constructed 
or operated?

YES 7. Are emissions reductions to meet MACT requirements
22
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eligible for netting credits? If yes, under what 
conditions? (See EPA's November 12, 1997 memo from John 
Seitz entitled "Crediting of Maximum Achievable Control 
Technology (MACT) Emission Reductions for New Source 
Review (NSR) Netting an Offsets".)

Answer: MDEQ states that they follow the memo as written (memo is 
enclosed in Appendix C).

YES 8. When any emissions decreases are claimed as part of a 
proposed modification, do you require that all stationary, 
source-wide, creditable and contemporaneous emissions 
increases and decreases of the pollutant be included in the 
major NSR applicability determination?

9. To avoid "double counting" of emissions reductions what 
process do you use to determine if emissions reductions 
considered for netting have already been relied on in 
issuing a major NSR permit for the source?

Answer: With regards to avoiding "double counting" of emission 
reductions, at the time the netting is reviewed, MDEQ ensures that 
the actual decreases occurred at the same stationary source and are 
federally enforceable - they make sure the equipment has been removed 
and the permit is voided, or the permit is revised to accommodate the 
change in emissions or process needed for the netting. This is 
documented in the engineer's evaluation, the permit conditions for 
the approved project, and the public participation documents. All 
permits involving a netting exercise are public noticed. During the 
review process, prior to the use of any credits MDEQ verifies the 
status of the equipment through our permitting system and the emission 
inventory. Active and voided files are reviewed and the calculations 
are verified to ensure that the emission reductions are credible and 
clearly have not been previously relied upon.

NO 10. Do you have a process to track projects that use credits 
to net out of major NSR? If yes, please explain.

Note: All credits are documented in the permits. MDEQ can track the 
credits for each individual source by keeping data about a source in 
one place and assigning one person to a company, but there is no 
state-wide database yet; nevertheless, MDEQ is working on a program 
to track projects that used netting out of PSD.

YES 11. Do you require that emissions reductions (e.g., reductions 
from unit shutdowns) must be enforceable to be creditable 
for netting?
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Note: An example of this practice is enclosed in Appendix D (Permit 
No; 153-73D for Woodbridge Corporation).

NO 12 . Have you had public concerns regarding the netting analysis 
and procedures used for any issued permits that avoided 
major NSR? If yes, please describe.

NO 13. Do you allow interpollutant trading when netting, e.g., can 
a source use NOx or PM credits for netting out of VOC 
increases? If yes, please explain.

Note: MDEQ does not have any requests since for the last 20+ years. 
MDEQ follows the EPA guidance (Page A. 39 of the draft New Source Review 
Workshop Manual, which states "[r]eductions must be of the same 
pollutant as the emissions increase from the proposed modification 
and must be qualitatively equivalent in their effects on public health 
and welfare to the effects attributable to the proposed increase.")

14 . What process do you have to verify that a source' s emissions 
reductions considered for netting, including emissions 
reductions that may have been "banked," are not already 
used by the source, or another source, as nonattainment NSR 
offsets ? Please describe.

Answer: MDEQ verifies that a source's emissions reductions considered 
for netting are not used as offsets by tracking those emissions for 
each source: MDEQ requires all sources to document the emissions 
reductions, and the emissions information about a source is in the 
source's permit files.

2. Routine Maintenance, Repair, and Replacement (RMRR)

YES 1. Do you have knowledge of the EPA letter dated May 23, 2000, 
to Henry Nickel of Hunton & Williams concerning Detroit 
Edison and the Wisconsin Electric Power Company 
(WEPCO)case RMRR documents?

A copy of the letter is enclosed in Appendix C.

2. What other documents do you rely upon when making RMRR 
exemption determinations?

TVnswer: As a delegated state to implement the PSD program, MDEQ uses 
applicable state rules 285 (a), (b), and (c) (enclosed in Appendix 
B). These rules define the permit exemptions.

NO 3. Do you have a formal protocol for making RMRR exemption 
determinations? If yes, describe the protocol.
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Answer: MDEQ is using the DTE Conners Creek Determination. If the 
rule doesn't clearly apply to a permit, MDEQ asks the company to apply 
for a permit.

4. Approximately how many formal RMRR exemption 
determinations have you made in the last five years? Using 
any one such determination as an example, describe the 
example, state the conclusion you reached, and discuss how 
you reached the conclusion.

Answer: MDEQ made 2 formal RMRR exemptions. An example would be the 
Conners Creek Power Plant. This involved the conversion of four 
existing boilers originally designed and used to burn coal to burn 
natural gas. Detroit Edison contended that the plant had been on 
extended cold standby. AQD, USEPA and WCAQMD investigated the scope 
and extent of the maintenance and repairs that were being made at the 
Plant. The findings were compared to existing USEPA related policy 
guidance and memoranda, On July 16, 1998, the agencies determined 
that the actions triggered NSR permitting requirements, NSPS, and PSD. 
Detroit Edison filed a complaint in Federal District Court. The Judge 
found that Detroit Edison had violated the CAA when it renovated, 
restarted, and operated the plant without first obtaining the 
necessary permit. The company submitted the application, and, 
ultimately received a PSD permit. In addition, many additional 
informal reviews are made both by permit and field staff as they 
routinely respond to questions raised in meetings, telephone calls, 
and inspections. There is no requirement for the agency to provide 
formal reviews. Ultimately, MDEQ feels that it is the applicant's 
responsibility to ensure they are complying with all aspects of the 
rules. Otherwise the facility may be subject to enforcement action.

YES 5. Do you keep documentation of formal RMRR exemption 
determinations?

Note: MDEQ keeps track of the formal RMRR determinations (there are 
2) .

YES 6. Do you restrict the RMRR exemption to units being modified 
and exclude replacement of entire units from RMRR exemption 
consideration?

Note: There is no "entire" units replacement under RMRR exemption.

YES 7. Regarding the "purpose" evaluation factor in an RMRR 
exemption evaluation, do you exclude projects from the RMRR 
exemption that result in an increase in production 
capacity?
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8. Regarding the "frequency" evaluation factor in an RMRR 
exemption evaluation, do you consider just the history of 
the specific unit (s) in question, just the history of other 
similar units at the same facility, just the history of 
similar units at other facilities in the same industry, or 
some combination of these histories?

Answer: MDEQ considers this a case-specific determination. They rely 
upon ERA'S guidance to determine what frequency evaluation factor to 
consider. An example of the guidance that MDEQ follows would be the 
May 23, 2000, letter to Henry Nickel from Francis X. Lyons regarding 
the Monroe Power plant (the letter is enclosed in Appendix C) . While 
MDEQ's overall emphasis is on the history of the specific unit(s), 
information regarding the history of other similar units at the same 
facility and the history of similar units at other facilities within 
the same industry may sometimes be taken into consideration. For 
example, on pages 2 and 3 of the May 23, 2000 document, the focus is 
on the discussion of the historical blade replacements performed at 
Detroit Edison, but also states "[T]he project goes well beyond 
routine turbine maintenance, repair and replacement activities for 
the utility industry in general".

9. Regarding the "cost" evaluation factor in an RMRR exemption 
evaluation, what procedure do you follow to take cost into 
account?

Ttnswer: MDEQ doesn't have a formal procedure, because there is no EPA 
guidance or formal rules in this regard; MDEQ is using the comparison 
between the routine vs. replacement costs.

YES 10. Do you provide RMRR exemption evaluation training to NSR 
permitting staff employees (other than on-the-job 
training)? If yes, describe the nature of the training 
provided.

Answer: MDEQ staff is exposed to OECA, EAB, states, and court 
determinations and trained on RMRR exemptions . This training includes 
formal Field and/or Permit Section meetings where group discussions 
are held on specific topics such as routine maintenance, individual 
discussions and review of guidance documents when issues are raised, 
emails and articles written regarding a specific issue review of 
recent determinations, as well as on-the-job training sessions.

YES 11. Do you provide an information outreach program on RMRR 
exemption evaluations for owners of regulated sources? If 
yes, how frequently do you provide such information and how 
do you provide it?
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Answer: The outreach activity includes: monthly l-day PTI workshops 
to community (examples of the flyers are in Appendix E) ; there is a 
newsletter (electronically or hard copy) ("About the Air") , with the 
recent permitting and enforcement decisions (examples of the 
emails/hard copy are in Appendix E) ; there is also a small business 
assistance program that train owners about the permitting process, 
exemptions. MDEQ's Environmental Assistance Division also edits a 
fact sheet "Air Pollution Control 101" with info about MDEQ/AQD, air 
pollutants, state and federal rules and regulations (the fact sheet 
is enclosed in Appendix E).

3. Synthetic Minor Limits

NO 1. Do you keep a list of synthetic minor sources (i.e., sources 
that would otherwise be major for NSR but are considered 
minor because of emissions limits or other limiting 
conditions in their permits) that is available for review 
by the public and EPA ? If yes, please explain this tracking 
system and how it is updated.

Note: Due to the high volume, MDEQ does not keep a general list of 
synthetic minor sources. However, the districts have their own 
lists/database. For every permit an "evaluation form" (including the 
emission information) is developed and the individual permits 
cross-reference previous permits. An example of the evaluation form 
in enclosed in Appendix D, for the Daimler-Chrysler file, also 
reviewed during the audit (Audit Part 2, File Review) . In this case 
the company has elected to take permit conditions to make it a 
synthetic minor source under PSD and to opt-out of Title V. Currently 
MDEQ is working on developing a centralized database to better track 
synthetic minor sources.

YES 2 . Do you include "prompt deviation" reporting requirements 
in synthetic minor source permits? If yes, how do you define 
"prompt deviation"?

Answer: Pursuant to Rule 912 (Appendix B), MDEQ considers "prompt 
deviation" reporting requirements a part of the general conditions 
of every permit. This rule deals with notifications and reporting 
requirements of violations of emission limits; "prompt deviation" 
means "as soon as reasonably possible, but not later than 2 business 
days". An example is enclosed in Appendix D (Permit No. 283-01 for 
The Kellogg Company).

YES 3. Do permit applications your agency reviews, and permits 
issued identify the requirements (e.g., PSD, nonattainment 
NSR, Title V, NESHAP) being avoided by keeping the source 
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minor?

7\nswer: Pursuant Rule 205 (Appendix B) , MDEQ identifies and includes 
the requirements that are avoided by keeping a source minor in the 
staff report, evaluation form, and file. An example is enclosed in 
Appendix D (Draft Permit No. 355-97A for Valley Asphalt Company, Inc)

4. Describe your formal process for establishing or 
designating a synthetic minor source.

Answer: Any source must send a permit application/request for a 
synthetic minor permit. The application includes all the emissions 
information. MDEQ checks the emission inventory and draft emission 
limits according to the federal and state guidance. Establishing or 
designating a synthetic minor source is described in Rule 205 
(Appendix B) , and the enclosed intra office April 1998 Seitz Memo for 
staff (drafting limits included. Appendix C) ,- MDEQ has a formal 
procedure for writing synthetic minor permits (enclosed internal 
guidance, effective 10/04/2001, Appendix C) . This procedure consists 
of 7 steps:
1) Identify the regulation from which the source whishes to avoid 
applicability.
2) Write the permit conditions to have applicability that is identical 
to the regulation that is being avoided.
3) Include a method of determining compliance for the synthetic minor 
limit.
4) Ensure that the limit is practically enforceable.
5) Provide for public comment
6) Note the underlying applicable requirements in the permit
7) Note the reason for the synthetic minor limit in the permit's 
Evaluation Form.

YES 5. For synthetic minor sources do your permits include 
enforceable limits to keep the sources minor?

Note: State Rules (205, 911, and 912, enclosed in Appendix B) require 
that synthetic minor permits include all the operational emission 
limits. An example is the enclosed Final Permit No. 143-02 for Delphi 
Saginaw Steering Systems, and General Permit (Appendix D).

6. How is compliance with the synthetic minor limits tracked 
over time? Please explain.

TKnswer: Each synthetic minor permit requires recordkeeping and 
reporting for various key parameters, in order to assure on-going 
compliance. In order to document this compliance, MDEQ requires 
deviations reports to be submitted. The district field inspectors 
check the compliance with the conditions of the permits according 
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their inspection schedules.

YES 7. Are you satisfied that your tracking activities are 
sufficient to ensure that sources getting synthetic minor 
permits to avoid major NSR review are not actually 
operating above the applicable major source threshold?

Note: MDEQ is currently working on developing a centralized database 
to better track synthetic minor permits.

YES 8. Do you include in your synthetic minor permits conditions 
requiring sources to notify you if and when the major source 
threshold is reached?

Note: Conform state Rule 912 (Appendix B), a source must report any 
deviation, and, in this case, reaching the threshold is considered 
a deviation from permit conditions.

YES 9. Do you perform (or require) modeling for sources seeking 
synthetic minor permits to determine impacts on PSD 
increments?

YES 10. Do you consider visibility issues in Class I areas, if 
applicable, when reviewing synthetic minor applications?

Note: The only Class I area in MI is in the Upper Peninsula.

4. Pollution Control Projects (PCP) Exclusion

YES 1. Do you have standard permitting procedures or rules that 
allow for certain changes at non-utility emissions units 
to be designated as PCP, which are excluded from major NSR?

Answer: MDEQ requires the applicant to send a permit application and 
to apply for PCP permit as for any permit (including public 
participation requirements, modeling analysis, etc.). Now MDEQ 
follows the December 31, 2002 NSR Reform requirements. Before March 
2003, MDEQ had followed 1994 Seitz Memo (enclosed. Appendix C).

2. How many PCP exclusions have been granted for "feed" or 
"fuel" switches?

Ttnswer: Since 1994 (Seitz Memo, enclosed. Appendix C) MDEQ granted 
many PCPs. There are no numerical records on the type of PCPs on file, 
because the permits are not organized by type, but by the source name.

3. What process do you use to determine if the project is 
"environmentally beneficial" and not just "economically
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efficient"?

Answer: Based on the info received through the permit application, 
MDEQ only determines the environmental benefits (the emissions 
impact). The "economical efficiency" is not a weighted factor.

4. How are the collateral emission increases evaluated? Do 
you require a modeling analysis to demonstrate 
insignificant impacts from emissions increases?

Answer: All PCP's are required to meet the "cause or contribute" test 
to demonstrate that the project does not adversely impact an Air 
Quality Related Value (AQRV). A modeling analysis is required, and 
the collateral emission increases are evaluated, through modeling, 
on a case-by-case basis.

5. How do you handle collateral increases in hazardous air 
pollutants (HAP)?

Answer: MDEQ follows the Air Toxic Rules 224 and 225 (Appendix B), 
which describe the T-BACT and health-based screening level 
requirements for new and modified source of air toxics. However, it 
can also be a case by case situation (for example, if 112(g) applies, 
then PCP exclusion would not be possible).

NO 6. Are the emission reduction credits from PCP available for 
netting or NSR offsets? Please explain.

Answer: This issue has not come up. Currently, there is no rule or 
guideline that would allow a source to use emission reduction credits 
from PCP for netting or NSR offsets.

7. Which add-on control devices are most frequently involved 
in PCP exclusion requests?

Answer: Low Nox Burners are the most frequently used.

8. Which types of industrial sources typically request PCP 
exclusions from major NSR?

TVnswer: Usually facilities with large boilers (such as utilities or 
wood products industry) request PCP exclusion from major NSR.

NO 9. Does your NSR SIP include the PCP exclusion for electric 
utility steam generating units (often referred to as the 
WEPCO exclusion)?

Note: The PCP exclusion is implemented through the PSD program 
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delegation (MDEQ does not have a SIP approved).

5. Fugitive Emissions

1. Please provide your regulatory definition of "fugitive" 
emissions for major NSR applicability purposes and how does 
it differ from the federal definition.

Answer: The definition that MDEQ is using, Rule 106 (1), does not 
differ from the Part 51 federal definition. Rule 106 (1) defines 
"fugitive emissions" as those emissions which could not reasonably 
pass through a stack, chimney, vent, or other functionally equivalent 
opening.

YES 2. Do you make a distinction between "fugitive" emissions and 
"uncontrolled" emissions? If so, please explain.

Answer: The uncontrolled emissions are defined in Rule 121 (a) 
(enclosed in Appendix B). They are defined as those emissions 
expected to occur without control equipment, unless such control 
equipment is, aside from air pollution control requirements, vital 
to production of the normal product of the process or to its normal 
operation.

YES/ NO 3.Do you include fugitive emissions in major NSR 
applicability determinations for new sources? For modified 
sources? Please explain.

Answer: MDEQ includes fugitive emissions in major NSR applicability 
determinations for the 28 categories sources and HAPs, but not for 
the modified sources, because there the NSR Reform applies (baseline 
is projected actuals) .

YES 4. Do you allow major sources to use reductions in fugitive 
emissions for netting purposes? If so, please explain, and 
describe how you determine the fugitive emissions 
"baseline" used for netting.

7\nswer: MDEQ would only allow major sources to use reduction in 
fugitive emissions for netting purposes if the reductions are 
quantifiable, are enforceable as a practical matter, and were 
considered as part of the baseline. The 28 PSD sources consider 
fugitive emissions. The baseline is determined on a case by case 
basis. Factors that must be considered is the methodology used to 
determine the fugitive emissions such as emission factors (pounds per 
1000 pounds processed) or testing, and the corresponding operational 
parameter (pounds processed) for the baseline time period. It is 
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important to note that the answer provided did not include the NSR 
reforms which provided additional guidance. As a delegated state, 
Michigan is obligated to implement the 12/31/2003 reforms.

5. Please provide a description of your guidelines or 
calculation methodology used to quantify fugitive 
emissions.

TKnswer: MDEQ looks at the emission factors (AP-42), any road 
activities, and generally at any source specific guidance for 
emissions inventory. This is especially helpful for sources with many 
emission factors.

YES 6. Do your permits contain conditions for specific emission 
limits or control methods/work practice standards for 
fugitive emissions consistent with requirements for BACT?

Note: The conditions include mass balance, fugitive dust plans 
(especially in the chemical industry), and work practices.

6. Modeling

YES 1. Do you follow EPA's modeling guidelines in 40 CFR Part 51 
Appendix W?

Answer: MDEQ air modeling staff feels that it is very important to 
do so.

NO 2. Are deviations from the modeling guidelines in Appendix W 
subjected to public comment and submitted to the regional 
EPA office for approval?

Note: There are not many deviations; also, any single facility can't 
use more than 80% of available increments for criteria pollutants.

YES 3. Are minor permit actions (i.e., proposed new and modified 
minor sources), evaluated to determine if modeling for PSD 
increments is needed? Under what circumstances is 
increment modeling triggered for these minor permit 
actions?

Answer: If the new emissions are below the significant level, then 
no modeling is required (except if the source is in a sensitive area, 
such as Class I area).

YES 4. Do you ask applicants to submit a modeling protocol for 
approval prior to submitting modeling?

32



2:1 O-CV-13101-BAF-RSW Doc# 117-18 Filed 07/18/11 Pg 25 of 70 Pg ID 5411

Note: The modeling protocol is recommended for all major NSRs (PSDs) 
and the controversial ones.

YES 5. Is the protocol provided to other interested organizations 
(e.g., EPA, Federal Land Manager)?

Note: It is not a standard procedure; the modeling protocol is 
provided only if requested.

YES 6. Is the effect of downwash modeled if stacks are less than 
good engineering practice (GEP)?

Note: MDEQ is using a standard program (called "BPIP") to determine 
the downwash. BPIP (Building Profile Input Program) is an EPA 
designated utility to assist unique modeling problems associated with 
building wake effects.

YES 7. Are modeling analyses available for public review?

YES 8. Do you review modeling submittals to determine if option 
switches are correct?

Note: MDEQ air modeling staff always remodel the data received.

9. When off-site meteorological data are used what years are 
typically used?

Answer: MDEQ uses data from the National Weather Services because 
there are no independent meteorological stations. Usually for 
on-site data last year is considered, and for off-site data the most 
recent 5 years that MDEQ can validate (as of today they are 1987-1991) .

10. How do you train your modeling staff?

Ttnswer: Although there is a formal training for senior staff, usually 
the training is informal (peer training, on-site training, calls 
participation, and assignments to gradually complex applications)

YES 11. Do you follow The Air Quality Analysis, Additional Impacts 
Analysis, and Class I Area Impact Analysis guidance 
provided in the New Source Review Workshop Manual (Draft 
October 1990)?

12. For cumulative national ambient air quality standards 
(NTiAQS) and PSD increment compliance assessment:

a. How are the appropriate emission inventories of 
other sources developed?
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Answer; MDEQ has 2 databases used to determine offsite emissions 
inventory: the permit files, including the PTE emissions data, and 
the MARs database, with the actual emissions (the grand-fathered 
sources are using the actuals). Both databases' data are compared 
in order to determine the emissions inventory.

b. What are the reasons used to identify and/or 
eliminate emission sources?

Answer: If the emission source is in the emission inventory file, it 
will be included, unless it's voided or removed for any reason except 
Title 5. If a source is voided, it has to go through the permitting 
process. Also, a source that shuts down for a number of years cannot 
use the credits for offsets.

c. How are PSD increment consuming/expanding 
sources identified and tracked?

TXnswer: MDEQ is using the permits' dates. The increments are 
identified by the consecutive numbers of years that permits are issued 
after baseline date, and tracked in permit files (each permit has a 
number). One area of difficulty is tracking the increments from 
grandfathered facilities.

NO d. Are mobile sources modeled for increment 
compliance?

Note: The mobile sources are not modeled because there is no actual 
emission changes in mobile sources compared with baseline emissions. 
Nevertheless, the mobile sources are considered for the incremental 
compliance.

13. What is the basis (e.g., allowable, maximum or average 
actual short-term emissions, last two year period, etc.) 
of the emission rates provided in the NAAQS and PSD 
increment consuming inventories of other sources?

Answer: It is done by date, pre and post baseline approach.

14. How do you ensure that the controlling concentrations 
reported by the applicant for each pollutant and averaging 
period were appropriately determined?

7\nswer: First of all, MDEQ makes sure that the correct data is used 
in the permit applications. The reported emission rates and modeled 
emission rates are compared to the model run and the permit. Secondly, 
there is a constant dialog between permit engineers, modelers, and 

34



2:1 O-CV-13101-BAF-RSW Doc# 117-18 Filed 07/18/11 Pg 27 of 70 Pg ID 5413

applicants. Permit engineers (and permit writers) are using their 
technical expertise and data on hand to provide the numbers to the 
air modelers.

YES 15. . Are the impact modeling analyses reviewed to ensure that 
they are accurate and complete, and that appropriate 
modeling procedures (e.g., modeled to 100-m resolution, 
fence line and not property line, nearest modeled receptors, 
etc.) were followed?

Note: Usually MDEQ staff remodels the air modeling received 
(sometimes more than once) . In order to find the maximum impact ("hot 
spot", as the modelers call it), MDEQ uses a maximum of 25 m air 
boundary (fence line), a maximum of 50 m resolution, and data 
collected every 100 m after several kilometers.

YES/ NO 16.1s complex terrain an issue in your region? What modeling 
procedures are used to address impacts in complex terrain?

Answer: The geographical complexity of the area triggers the 
complexity of the modeling procedures. For example, if the flat areas 
and rolling area terrain deviations in the receptor area are more than 
25% of the shortest stack, the terrain is included in the modeling. 
A modeling procedure used to determine the terrain heights is AERMAP, 
with the possibility to use in the future another modeling procedure, 
AERMOD. The AERMOD is actually a modeling system with three separate 
components: AERMOD (AERMIC Dispersion Model) , AERMAP (AERMOD Terrain 
Preprocessor), and AERMET (AERMOD Meteorological Preprocessor). 
Special features of AERMOD include its ability to treat the vertical 
inhomogeneity of the planetary boundary layer special treatment of 
surface releases, irregularly-shaped area sources, a three plume 
model for the convective boundary layer, limitation of vertical 
mixing in the stable boundary layer, and fixing the reflecting surface 
at the stack base. A treatment of dispersion in the presence of 
intermediate and complex terrain is used that improves on that 
currently in use in ISCST and other models, yet without the complexity 
of the Complex Terrain Dispersion Model-Plus (CTDMPLUS). To the 
extent practicable, the structure of the input or the control file 
for AERMOD is the same as that for the ISCST3 . At this time, the AERMOD 
contains the same algorithms for building downwash as those found in 
the ISCST3 model.

The AERMET is the meteorological preprocessor for the AERMOD. Input 
data can come from hourly cloud cover observations, surface 
meteorological observations and twice-a-day upper air soundings. 
Output includes surface meteorological observations and parameters 
and vertical profiles of several atmospheric parameters.
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The AERMAP is a terrain preprocessor designed to simplify and 
standardize the input of terrain data for the AERMOD. Input data 
include receptor terrain elevation data. The terrain data may be in 
the form of digital terrain data that is available from the U.S. 
Geological Survey. Output includes, for each receptor, location and 
height scale, which are elevations used for the computation of air 
flow around hills.

YES 17. Are pollutants without NAAQS and/or PSD increments 
addressed in the air quality impact assessments? What 
threshold concentrations (e.g., acceptable ambient 
concentrations) are used to evaluate impacts?

Answer: MDEQ includes in any air quality impact assessment the long 
and short term effects on the maximum impact boundary, as.well as the 
carcinogenic and non-carcinogenic limits (Initial Threshold 
Screening Level, or ITSL and Initial Risk Screening Level, or IRSL). 
The list of these screening levels is developed by the Air Quality 
Division and updated via the webpage on a weekly basis. The threshold 
concentrations depend on the pollutant. All these information are 
available for public in the MDEQ's webpage.

YES 18. Do you have written agency-specific air quality modeling 
guidance for use by applicants? If yes, has the guidance 
been provided to other concerned organizations (e.g., 
regional EPA, appropriate ELM, etc.) for review and comment? 
Is your guidance available on the internet?

Answer: MDEQ is using the Michigan Air Use Permit Technical Manual 
and Air Quality Dispersion Modeling. These are available for public 
in the MDEQ's webpage. A copy of the manual is enclosed in Appendix 
C.

19. How do you determine the appropriateness of proposed 
meteorological data for an application? When are "on-site" 
meteorological data required for an application? Are 
"on-site" meteorological data validated and accepted if 
recovery is less than 90 percent?

Ttnswer: In order to determine the appropriateness of proposed 
meteorological data for an application, MDEQ follows the EPA 
guidelines and pre-processes the data. The "on-site" meteorological 
data is requested when is part of the PSD permitting requirements.

20. When an applicant's air quality modeling reveals NAAQS 
and/or PSD increment violations, what is required to grant 
the permit and how are the violations resolved?
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7\nswer: Per Rule 207 (Appendix B) , MDEQ grants a permit to an applicant 
with permit violations only if the applicant emissions don't have a 
significant contribution to the significant PSD level.

YES 21. Do your regulations include the federal definition of 
ambient air? If no, what is your definition of ambient air?

Note: The interpretation from the policy memorandum definition is the 
same as in 40 CFR Part 51 Appendix W.

22. Discuss your procedures for modeling "hot spots," 
including minimum receptor spacing?

Answer: MDEQ uses a maximum of 25 m along fenceline in order to 
maximize the "hot spots". The maximum impact is then determined 
through calculations and measurements.

23. How do you determine if background air quality data are 
representative?

Answer: MDEQ uses sites close to the source and looks at the sources 
in the monitor area, then compare that to the area where the applicant 
is located. For accuracy, MDEQ uses own monitor data and EPA's Air 
database.

YES 24. Do you use the same NAD for stack, receptor, and building 
UTM coordinates?

Note: MDEQ also finds useful to use USGS map, TerraFly and MapQuest.

7. Stationary Source Determinations

YES/NOl. Do your SIP-approved rules define stationary source 
differently than 40 CFR 51.165 or 51.166? If yes, please 
explain.

Answer: Michigan is a delegated, not a SIP approved state (since 
September 26, 1988). Currently, the Rule 119 (r) is using a 
combination of Part 51 and Part 71 definitions for stationary sources: 
all buildings, structures, facilities, or installations which emit 
or have the potential to emit 1 or more air contaminants, which are 
located at 1 or more contiguous or adjacent properties, which are 
under the control of the same person, and which have the same 2-digit 
major group code associated with their primary activity. In addition, 
a stationary source includes any other buildings, structures, 
facilities, or installations which emit or have the potential to emit 
1 or more air contaminants, which are located at 1 or more contiguous 
or adjacent properties, which are under the control of the same person, 
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and which have a different 2-digit major group code, but which support 
the primary activity.

Part 51 defines stationary source as any building, structure, 
facility, or installation which emits or may emit any air pollutant 
subject to regulation under the Act.

Part 71 defines stationary source as any building, structure, 
facility, or installation which emits or may emit any air pollutant 
or any pollutant listed under section 112(b) of the Act.

YES 2. When determining if emissions units are contiguous or 
adjacent, do you assess whether emissions units under 
common ownership or control may be a single stationary 
source regardless of the distance between the emissions 
units? Please explain.

Answer: MDEQ follows the June 21, 1996 Operational Memorandum 
regarding Stationary Source Determinations (enclosed in Appendix C) . 
This memorandum elaborates on the definition of the term "stationary 
source" and provides background information and guidance on the steps 
involved in making a determination of which components of a facility 
are required to be included in specific stationary source 
determinations. The procedural steps in making the determination 
are:
1) . Evaluate the spatial relationships if multiple properties are 
involved, i.e., are they "adjacent or contiguous"
2) . Evaluate the "control" relationship, i.e., if the entities are 
"under the control of the same person"
3) . Determine the industrial grouping relationship.
If any of the listed criteria do not apply, the entities are treated 
as separate stationary sources.

YES 3. Do you assess facilities' financial, personnel, and 
contractual relationships to determine common ownership or 
control?

YES 4. Do you assess whether sources with different first 
two-digit SIC codes (i.e., emissions units not in the same 
industrial grouping) may qualify as separate stationary 
sources?

8. Debottlenecking and Increased Utilization
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YES 1. When determining if proposed modifications are subject to 
major NSR, do you include emissions increases from existing 
emissions units that are not physically modified (i.e., 
units that will be debottlenecked or have increased 
utilization such as boilers)?

Note: An example of this procedure is in the Fact Sheet for Hillman 
Power Company's permit No. 687-86G (enclosed in Appendix D).

2. What method is used to determine the emissions increase 
from these emissions units? What EPA guidance do you 
consider for this issue?

Answer: MDEQ follows several guidance Memos (the latest is the 
September 18, 1989 EPA guidance Memo "Request for Clarification of 
Policy Regarding the Net Emissions Increase", enclosed in Appendix 
C) . As a standard operational procedure, MDEQ considers the entire 
process, and all the ramifications of a bottleneck situation.

YES 3. Do you train your permitting staff to include such 
emissions increases when determining if a modification is 
major for NSR?

Note: The training is mostly on the job training, including series 
of training sessions and section meetings every 6 weeks.

9. Relaxation of Limits Taken To Avoid Major NSR

1. What types of changes do you consider potentially subject 
to relaxation assessments?

TVnswer: Pursuant to Rule 205 (enclosed in Appendix B) , any change in 
limits established to make the source a synthetic minor would require 
reassessment.

YES 2. Do you have a written policy on relaxation assessments?

Answer: Michigan follows the rules: 201(1), which states that a
change in a permit condition is a modification which requires a permit 
to change an existing limit, and 205(1) (a), which states that any 
synthetic minor permit from NSR must meet two criteria: practical 
enforceable emission limitation and a process restriction (i.e. a 
production or an operational restriction). A relaxation in a permit 
limitation is further addressed as the requirement to apply rules 
R336.1201 and R336.1220 , which list the Permits to Install 
requirements in attainment and nonattainment areas. These rules are 
applied to the source or modification as though construction had not 
yet commenced. In addition, Michigan follows federal guidance on sham 
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and staged construction permitting as well.

3. Approximately how many relaxation assessments have you 
made in the last five years?

Answer: It is difficult to answer to this question, because MDEQ has 
no centralized tracking system in place for all the relaxation 
assessments, but is currently working in developing one.

YES 4. Do you include specific permit limits and conditions to 
make potential future relaxation possibilities more 
identifiable?

Note: The limits are clearly defined in each permit and the permit 
writer can easily verify past modifications on a permit and identify 
potential relaxations.

5. What is your understanding of the appropriate 
circumstances under which an existing minor source is 
allowed a 100/250-tons-per-year emissions increase 
without triggering relaxation provisions?

Answer: If the existing source is a synthetic minor source the issue 
or possibility of sham and/or staged construction must always be 
considered. Other than above, if the existing emission units are not 
modified or debottlenecked then there is no issue. If they are 
modified or debottlenecked and are not an issue for sham or staged 
construction, then they are subject to NSR review with the new major 
source modification.

YES 6. Do you provide relaxation evaluation training to NSR 
permitting staff employees (other than on-the-job 
training)? If yes, describe the nature of the training 
provided.

Answer: Besides the on-the-job training, there are meetings for 
training purposes , and various cross-training sessions . In addition, 
all permit writers must attend a formal NSR training.

10. Circumvention/Aggregation Issues

YES 1. When you review a modification to determine if it is major 
for NSR, do you consider aggregating prior minor emissions 
increases at the stationary source?

2. Please provide any criteria you may use to determine if a 
series of minor modifications or projects needs to be 
aggregated for NSR applicability purposes?
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Answer: MDEQ is reviewing these situations on a case by case basis, 
analyzing available information (technical, legal, and financial) 
that may determine the correlation between small changes. To avoid 
lack of communication and waste of knowledge, MDEQ assigns, on a 
project-by-project basis, the same engineer(s) to a company.

YES 3. When requests are made to permit new or modified emissions 
units as separate minor changes over time, do you evaluate 

, whether the permitting process is purposely staged as minor 
when the changes are really one permitting action subject 
to major NSR?

4. How do you track multiple modifications at a source over 
a short period of time?

Answer: Usually the company must send 2 copies of the permit 
application, one to the Lansing Office and one to the district (for 
the inspectors, who might or might not perform inspections to the 
source) . The information is available to all districts' staff: there 
is a file docket where each file is labeled and numbered and removal 
of any of them involves signatures. This system also allows easy 
search on how many applications have been submitted regularly.

After the application is received, the field inspectors inform 
the permit engineers about specific issues at the source. Only if 
everything complies will all federal and state rules, MDEQ would issue 
the permit (which sometimes has to go through the public comment 
period).
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II) Prevention of Significant Deterioration (PSD)*

* Note: The PSD program implements part C of Title I of the Clean 
Air Act for new or modified major stationary sources.

1. Program Benefits Quantification

YES 1. In your opinion, is the PSD program an incentive to reduce 
emissions below major source levels?

Note: MDEQ feels that the PSD program is an incentive to "synthetic 
minor" a permit, mainly because of the sources' perception that 
applying for a PSD is always a complex and lengthy process.

NO 2. In your opinion, have PSD permits been used as the authority 
to implement other priorities such as toxic emission 
reductions and improved monitoring and reporting?

Note: MDEQ already has a delegated toxic program, which includes 
T-BACT analysis (Rule 224 - enclosed in Appendix B - lists the 
requirements for new and modified source of air toxics).

YES 3. In your opinion, does the case-by-case nature of a PSD 
permit allow you to implement emission reducing programs 
or controls more quickly than rulemaking?

NO 4. In your opinion, does the PSD program provide communities 
a mechanism to be involved in improving their own air 
quality?

Note: MDEQ staff feels that, although there is some help from the 
citizens, mainly through the appeals, usually they oppose the 
proposal, and not based on PSD rules. Improving this situation is 
the on-going citizens training that the state and EPA are providing 
in different locations throughout the state.

YES 5. In your opinion, has the PSD program contributed to 
sustaining good air quality?

2. Best Available Control Technology (BACT)

YES 1. Do you require permit applicants to use the "top-down" 
method for determining BACT? If no, what approach do you 
require? ,

Note: As a delegated state, MDEQ is required to use the "top-down" 
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method. MDEQ follows the Draft 1990 NSR Workshop Manual guidance.

YES 2. Do you commonly use information resources other than the 
RACT/BACT/LAER Clearinghouse to identify control options, 
costs, etc.? If yes, what resources do you commonly use 
and rate the usefulness of each one?

Answer: The RBLC database is the main resource used to identify 
control options. Additionally, MDEQ uses other states' permit 
writers information, as well as Internet information. Based on the 
data collected, MDEQ developed models for different industries. In 
the past, for cost analyses, MDEQ used vendor quotes, but today this 
option is not available anymore, as the vendors are reluctant to 
release the prices.

YES 3. Do you provide a detailed documentation/explanation of 
draft BACT determinations in the public record?

Note: MDEQ provides a detailed explanation of the BACT determination 
in the fact sheet.

YES 4 . In your public record for draft BACT determinations, do you 
provide an economic rationale if a BACT option is rejected 
as being prohibitively expensive?

Note: MDEQ provides technical and economical rationale of any 
rejected BACT option, unless the most stringent one is the one that 
is chosen as BACT.

5. What procedures do you use to calculate baseline emission 
rates for calculation of cost effectiveness values? What 
do you view as "uncontrolled" emissions?

Answer: MDEQ uses the worst case uncontrolled emissions from the 
source for determining the baseline emissions. The baseline is 
calculated using realistic upper boundary assumptions, taking in 
account all the documented constraints on the source. The 
uncontrolled emissions are defined in Rule 121 (Appendix B) as the 
emissions expected to occur without control equipment, unless such 
control equipment is, aside from air pollution control requirements, 
vital to production of the normal product of the process or to its 
normal operation.

YES 6. Do you consider combinations of controls when identifying 
and ranking BACT options (e.g., low organic solvent 
coatings plus thermal oxidation)?

YES 7. Do you ever re-group the emissions units included in a cost
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evaluation? For example, if an applicant's approach is to 
evaluate the cost of controlling each unit separately, do 
you ever consider combining units for control by one 
control device? Conversely, if an applicant combines all 
units for control by one control device and concludes this 
approach is too expensive, do you ever consider controlling 
individual units or a small group of units that have the 
greatest percentage of total emissions?

Answer: One permit for which AQD preformed additional BACT cost 
analysis beyond those completed by the applicant was General Motors 
- Delta Township, Permit No. 209-00 (Appendix D) . The application was 
for the construction of an entirely new vehicle assembly plant, 
including a paint shop. Proposed to be included in the paint shop were 
an electrocoat process (electrocoat dip tank followed by an 
electrocoat curing oven), a guidecoat process (powder guidecoat booth 
followed by a cure oven) , and a topcoat process (three parallel topcoat 
spray booths followed by three parallel topcoat curing ovens). Each 
of the topcoat spray booths includes basecoat zones (both manual and 
automatic) and clearcoat zones (both manual and automatic) . The 
basecoat coatings were waterborne, while the clearcoat coatings were 
solventbone. Per federal guidance, GM should have provided a BACT cost 
analysis evaluating control of the entire topcoat process (the 
basecoat booths, clearcoat booths, heated flashes, and topcoat cure 
ovens) together. Because GM did not provide such an analysis, AQD 
preformed the analysis independently as the reviewer.

One permit for which AQD permit preformed the BACT cost analysis 
according to Director Harding's memorandum of May 24, 2001 was General 
Motors - Lansing Craft Centre, Permit No. 198-01. This application 
was to modify an existing automobile and light duty truck coating 
process. The coating process consists of an electrocoat process 
(electrocoat dip tank followed by two electrocoat curing ovens), a 
guidecoat process (a two-section guidecoat booth followed by a cure 
oven), and a topcoat process (a two-section topcoat spray booth 
followed by a topcoat curing oven). The two section topcoat booth 
consists of a waterborne basecoat zone followed by a solventborne 
clearcoat zone. The modifications made under this application were 
an increase in allowed production; an increase in allowed VOC emissions; 
increasing the length and height of the spray booths, the ELPO tank, 
and the cure ovens to accommodate a larger vehicle profile; a switch 
to waterborne basecoat coatings; and a change in paint applicators. 
Per Director Harding's memorandum, the BACT cost analyses were 
completed on a "single process" basis. For example, the guidecoat 
manual zone was looked at separately, without grouping it together with 
emissions from other sources. Had the BACT cost analyses evaluated 
logical groupings evaluated together, the results of the BACT analysis 
for this application may have been different in terms of the control 
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equipment requested.

YES 8. Do your PSD permits specify emissions limits and control 
methods consistent with the basis (and capabilities) of the 
selected BACT options?

Note: Both General Motors permit Nos. 209-00 (Delta Township) and 
198-01 (Lansing Craft Centre) contained permit conditions to restrict 
their operations to those determined to be BACT. The permit 
restrictions include requirements/conditions similar to those listed 
below -

Pollutant Equipment Limit Time 
Period

Compliance 
Method

Applicable 
Requirement 
(s)

VOCS EU-Electroc 
oat

0.04 
Pounds 
of VOCs 
Per 
Gallon 
of 
Applied 
Coating 
Solids 
(GACS)

Based upon 
a Monthly 
Averaging 
Period

Special 
Condition
No. 1.17

R336.1205, 
R336.1224 
R336.1225, 
R3 36.1702 (a 
), 40 CFR 
Part 52.21, 
40 CFR Part 
60 Subpart 
MM

VOCs EU-
Electrocoat

30.3
Tons

Per
12-Month 
Rolling 
Time 
Period

Special 
Condition
No. 1.17

R336.1205, 
R336.1225, 
R336.1702 (a 
), 40 CFR 
Part 52.21, 
40 CFR Part 
60 Subpart 
MM

• The applicant shall not operate the electrocoat dip tank 
and/or the electrocoat curing oven portions of 
EU-Electrocoat unless ELPO Thermal Oxidizer No. 1 is 
installed and operated properly. Proper operation of the 
thermal oxidizer includes a minimum VOC destruction 
efficiency of 95% (by weight) , and maintaining a minimum 
temperature of 1400 degrees F and a minimum retention 
time of 0.5 seconds.

• All waste coatings and materials shall be captured and 
stored in closed containers and disposed of in an 
acceptable manner in compliance with all applicable 
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state rules and federal regulations.

• The applicant shall operate the electrocoat dip tank such 
the adequate positive flow of air into the electrocoat 
dip tank occurs whenever EU-Electrocoat is in use. 
Positive airflow shall he demonstrated according to a 
method acceptable to the District Supervisor. In 
addition, the applicant shall keep all access doors and 
windows on the electrocoat dip tank closed whenever the 
electrocoat process is in operation.

9. How do you establish the compliance averaging times for BACT 
emissions limits?

7\nswer; Michigan Rule 205 (Appendix B) sets the general requirements 
for emission limits compliance. They include the test methods and BACT 
(PSD) increments. Any Permit to Install must contains emission limits 
that are enforceable as a practical matter. The time period is set 
in accordance with the applicable requirements and, unless a different 
time period is provided by the applicable requirement, should 
generally not be more than 1 month, unless a longer time period is 
approved by MDEQ. A longer time period may be used if it is a rolling 
time period, but shall not be more than an annual time period rolled 
on a monthly basis. If the emission limit does not reflect the maximum 
emissions of the process or process equipment operating at full design 
capacity without air pollution control equipment, then the permit must 
contain a production limit or an operational limit.

YES 10. Do you make sure that permit conditions impose restrictions 
consistent with BACT evaluation assumptions? For example, 
if the annual emissions used in a BACT cost evaluation are 
based on an assumption of less than continuous operation 
and/or operation at less than maximum capacity, do permit 
conditions contain limits based on the assumption used?

Note: Besides the annual emissions limits, MDEQ also pays attention 
to permit limits such as seasonal operation, capacity limitations, raw 
material usage, as well as destruction efficiency or transfer 
efficiency.

For questions 11-16 regarding BACT cost evaluations:

YES 11. Do you allow deviation from EPA's recommended cost 
evaluation procedures? If yes, please explain.

Tknswer: MDEQ allows deviations from cost evaluation guidelines only 
for companies that can demonstrate the reason. For example, in the
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Upper Peninsula, a scrubber used as control equipment can freeze during 
the cold season. .

12. Do you place primary reliance on total or incremental cost 
effectiveness values? If you give greatest (or equal) 
weight to incremental costs, what is your basis for doing 
so?

Answer: MDEQ places primary reliance on total costs, but the 
incremental cost is taken in consideration, too. There is not a 
specific number to determine if a cost is effective, but a range of 
numbers; the cost effectiveness is determined ultimately on a 
case-by-case basis.

13 . Do you place primary reliance on a comparative cost approach 
or a "bright line" test?

Answer: As all the states in Region 5 do, MDEQ places primary reliance 
on a "bright zone" instead of a "bright line", because is using a range 
of numbers, rather than one specific number.

YES 14. If you place greatest importance on a comparative cost 
approach, do you try to obtain cost data for projects outside 
your permitting jurisdiction?

YES 15. If you use what can be described as a "bright line" test,
what is the basis of your "bright line" cost effectiveness value
and do you change the value over time to account for inflation?

Answer: MDEQ is using the OAQPS Cost Manual to determine the cost
effectiveness. The values are not adjusted for inflation, but other 
factors such the interest rates are updated.

YES 16. Do you use a different cost approach for different 
pollutants? If yes, please explain.

Answer: Although uses one model (Cost Manual guidance), MDEQ 
determines costs on a case-by-case basis, and cost effectiveness is 
based on the characteristics of each process.

17. Under what circumstances do you conduct a BACT cost 
evaluation independent of the cost evaluation provided by 
the applicant? (An independent evaluation could entail 
obtaining additional vendor quotes.)

Answer: MDEQ does not rely on the applicants' final numbers. MDEQ staff 
always reruns the cost analysis. Whenever possible, the MDEQ will seek 
vendors' quotes to verify the costs. However, that has become
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increasingly difficult as vendors are unwilling to provide such 
information due to the unrecouped cost of the effort and the possible 
ramifications from potential customers. Also, the information, is not 
as reliable as would be perceived as the vendors recognize that they 
must meet the demands of their current or future customers when 
providing or not providing equipment. To bolster the review, MDEQ 
relies upon the available tools of the OAQPS Cost Model, the 
RACT/BACT/LAER Clearinghouse, and experience with similar operations.

YES 18. Are cost estimates required to be referenced to a common 
baseyear (e.g., 1998) so that cost estimates can be easily 
compared?

YES 19. Are other agencies contacted to determine if their cost 
estimates need to be normalized before comparisons can be 
made ?

YES 20. Do you perform a BACT assessment for all new/modified 
emissions units or activities emitting a pollutant subject 
to PSD review no matter how small the emissions from an 
affected unit or activity?

YES 21. Do you consider increases or decreases in corollary 
toxic/hazardous air pollutants as part of a BACT evaluation? 
[This question addresses implementation of EPA's "North 
County Resource Recovery Remand" memo dated September 22, 
1987.] If yes, please give a specific example.

Note: Based on Michigan specific rule (Rule 225, Appendix B), MDEQ 
considers T-BACT as part of BACT analysis. An example is the permit 
for GM Grand River (PTI 134-99B) , where the acetone emissions increase 
was taken into account in the BACT analysis.

YES 22. Do you provide BACT evaluation training to new (or 
newly-assigned) new source review (NSR) permitting staff 
(other than on-the-job training)? If yes, describe the 
nature of the training provided.

Answer: Other than an intensive on-the-job training, the new staff is 
exposed to any available internal training, and meetings or calls 
involving BACT evaluation discussions.

YES 23. Do you provide BACT evaluation refresher training to 
experienced NSR permitting staff? If yes, how frequently 
do you provide this training and what is the nature of the 
training provided?

Tinswer: MDEQ's experienced staff members are required to take updated 
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permit training. One example is the computerized training in regards 
to changes to OAQPS model for cost analysis.

YES 24. Do you provide an information outreach program on BACT 
evaluations for owners of regulated sources? If yes, how 
frequently do you provide such information and how do you 
provide it?

Answer: MDEQ provides many opportunities every year for the industry 
representatives to learn about BACT analysis through workshops, and 
MDEQ's webpage information (www.michigan.gov/deq, or July 24, 2003 
informational letter enclosed in Appendix C that lists the available 
workshops). One example of these workshops is the October 2003 PSD 
Workshops; flyers and workbook are enclosed in Appendix E.

YES 25. Do you provide an information outreach program on BACT 
evaluations to the public? If yes, how frequently do you 
provide such information and how do you provide it?

YES 26. Do you enter each BACT determination in the RACT/BACT/LAER 
Clearinghouse?

YES 27. Before establishing BACT as work practice, design, or 
operational standards do you determine that emissions 
limits (e.g., Ibs/mmBTU, Ibs/hr) are not feasible? If no, 
please explain.

YES 28. Do you apply BACT to fugitive emissions? If no, please 
explain.

Answer: Generally, the main two areas for which fugitive emissions 
are included in the BACT analysis are: chemical plant valves and 
fittings (MDEQ has not have a NSR permit in the recent past) and 
fugitive dust material handling plants for the 28 category facilities, 
which is generally handled with an acceptable fugitive dust abatement 
plan.

3. Class I Axea Protection for PSD Sources

1 . How do you determine which proposed projects need a Class 
I impacts analysis, including consideration of distance of 
the source from Class I areas (e.g., maximum distance 
criteria)? Please explain.

Answer: MDEQ considers that the any major project within 100 km from 
a Class I Area must include a Class I impacts analysis. Currently there 
are two Federal Class I areas in Michigan: Isle Royale (national park) , 
and Seney (national wilderness area).
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YES 2. For new or modified sources within 10 kilometers of Class 
I areas do you require sources to submit an impact analysis 
for all pollutants to determine if any have impacts greater 
than 1 ug/m*3?

Tinswer: For new or modified sources that may affect a Class I area, 
MDEQ requires any applicant to perform a preliminary analysis to 
determine whether the source may increase the ambient concentration 
of any pollutant by lpg/m3 or more.

YES 3. Do you require applicants to submit a Class I increment 
analysis for each pollutant subject to PSD review for which 
an increment exists?

Answer: MDEQ requires applicants to submit a Class I increment analysis 
(including any necessary cumulative impact analyses) if a significant 
ambient impact is predicted.

YES 4. Do you require applicants to identify and provide a 
cumulative impacts analysis (maximum impact within Class I 
areas) for all Class I areas impacted by the source?

YES 5. Do you have a formal procedure for notifying Federal Land 
Managers (FLMs)? If yes, please explain.

Answer: MDEQ follows the requirements of 40 CFR 52.21 (p) (Appendix 
B) . The department sends the FLM a copy of any advance notification 
that an applicant submits, and a complete copy of all relevant 
information within 3 0 days of receiving it, and at least 60 days before 
any public hearing on the proposed source.

NO 6. Do your permitting procedures require the applicants to 
notify Federal Land Managers? If yes, please explain.

Note: MDEQ provides FLM with the information.

YES 7. Is there communication, consultation, and discussion 
between you and FLMs? If yes, to what extent (e.g, high, 
moderate, minimal).

Answer: Due to the fact that it rarely occurs, MDEQ staff can't describe 
the extent. Nevertheless, MDEQ believes in a "pre-application stage", 
where the applicant, the FLM, and MDEQ meet to discuss about the permit 
and permitting procedures.

YES 8. Is there communication, consultation, and discussion 
between the applicant and FLMs? If yes, to what extent (e.g. , 
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high, moderate, minimal)?

Answer: Although not required by regulation, MDEQ highly recommends 
and fosters a constant communication between the applicant and the 
appropriate FLM.

YES 9. Do you actively seek input from FLMs during the permitting 
process?

Note: MDEQ follows the recommendations from the NSR Workshop Manual 
(below).

A reviewing agency's policy regarding Class I area impact analyses can 
ensure FLM involvement as well as aid permit applicants. Some 
recommended policies for reviewing agencies are:

• not considering a permit application complete until the 
FLM certifies that it is "complete" in the sense that it 
contains adequate information to assess adverse impacts 
on AQRV’s;

• recommending that the applicant agree with the FLM 
(usually well before the application is received) on the 
type and scope of AQRV analyses to be done;

• deferring to the FLM's adverse impact determination, 
i.e., denying permits based on FLM adverse impact 
certifications; and

• where appropriate, incorporating permit conditions 
(e.g., monitoring program) which will assure protection 
of AQRV s. Such conditions may be most appropriate when 
the full extent of the AQRV impacts is uncertain.

In addition, the reviewing agency can serve as an arbitrator and 
advisor in FLM/applicant agreements, especially at meetings and in 
drafting any written agreements.

YES 10. Is the applicant required to address potential adverse 
impacts on air quality related values (AQRVs) that are 
identified by the FLM during the notification process?

YES 11. Do you require prior approval of Class I area impact analysis 
procedures that applicants plan to use?

YES 12. Do you require applicants to perform a visibility analysis 
for Class I areas?

NO 13.If a visibility impairment is indicated, do you require the 
applicant to notify the appropriate FLM for the Class I area?

Answer: MDEQ notifies the appropriate FLM.
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YES 14. Is the applicant required to address potential effects on 
scenic vistas associated with Class I areas that may have 
been identified by the FLM during the notification process?

Answer: Identified in 40 CFR 81, Subpart D, the two Class I areas in 
Michigan (Isle Royale and Seney) require visibility impact analysis 
for the integral vista. If the appropriate FLM determines that a 
proposed source will adversely impact visibility and MDEQ concurs, the 
permit is not issued. If MDEQ does not agree with FLM, MDEQ has to 
explain its decision in the notice of public hearing.

YES 15. Do you have a formal process for handling Class I area 
increment violations if predicted?

Answer: Section 165(d)(2)(C)(ii) of the Act provides that, 
notwithstanding that the emissions from a proposed facility do not 
cause or contribute to exceedance of the Class I increment in an area, 
a permit shall not be issued in any case where the Federal Land Manager 
of a mandatory class I area demonstrates to the satisfaction of the 
State that the emissions from the facility will have an adverse impact 
on the air quality related values(including visibility) of the class 
I area. If the proposed source would cause or contribute to Class I 
increment violation, the applicant has to prove otherwise.

NO 16. Have you issued PSD permits where the FLM objected? If yes, 
please explain and identify the projects.

4. Additional Impacts - Soils, Vegetation, Visibility, Growth

NO 1. Do your PSD application forms specifically require 
information regarding additional impacts? If yes, include 
a copy of the forms. ■

Tinswer: In the draft permits, MDEQ includes state Rule 901 as a general 
requirement. Tin example in enclosed in Appendix D (Permit 454-96C for 
Ford Motor Company): this permit's General Condition 6 states that 
operating the source cannot result in the emission of an air 
contaminant which causes injurious effects to human health or safety, 
animal life, plant life of significant economic value, or property, 
or which causes unreasonable interference with the comfortable 
enjoyment of life and property.

YES 2. If no, do you require applicants to submit sufficient 
information necessary to complete an additional impact 
analysis?

3. What resources do you use for researching additional
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impacts?

Answer: MDEQ uses toxicological and vegetation data, as well as expert 
opinions on local soils and vegetation.

YES/NO 4. Do you include environmental justice and/or endangered 
species issues in your analysis?

Answer: Although MDEQ does not specifically include EJ and endangered 
species issues in a permit analysis, it allows an "enhanced review" 
of a permit application, sometimes with additional opportunities for 
the public to comment or to express their concerns.

YES 5. Has an additional impact analysis in the last 5 years been 
a cause for concern in an issuance of a PSD permit? If yes, 
please explain.

Answer: In the case of the facilities below MDEQ looked at the blood 
lead level when issuing the permits.

Genesee Power 1995
Central Wayne 1997
Select Steel 1998
City Medical 1999 .

YES 6. Do you generally allow arguments that the protection of the 
NAAQS will assure protection of vegetation? If yes, please 
explain.

Tknswer: Generally, MDEQ finds sufficient the secondary standard for 
NAAQS as an adequate demonstration for protection of vegetation and 
soils. However in one case, Cadillac Renewable Energy 373-86C, the 
analysis included EPA 450/2-81-078 "A Screening Procedure for the 
Impacts of Air Pollution Sources on Plants, Soils, and 7\nimals : Final 
Report" established ambient concentrations for SO2 to indicate 
insignificant impact.

YES 7. Do you require that predicted short-term impacts (e.g, one 
hour NOx impacts) be used to assess impacts on vegetation 
for pollutants which do not have short term ambient 
standards? If no, please explain.

NO 8. Regarding visibility impacts, do you require assessments 
for vistas (e.g., parks, airports) near the proposed source 
or modification? If no, please explain.

Answer: Generally, MDEQ requires assessments for vistas only for Class
I areas.
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5. Preconstruction Monitoring

NO 1. Do you have formal preconstruction monitoring requirements?

Answer: Although MDEQ does not require preconstruction monitoring for 
each permit, the permit writers use available monitoring data to verify 
if the predicted ambient impact or the existing ambient pollutant 
concentrations are less than the prescribed significant monitoring 
concentrations (as defined in 40 CFR 52.21 (i)(8)(i)).

N/A 2. Do you have a formal public participation process regarding 
requirements for preconstruction monitoring for specific 
proposed projects?

N/A 3 . Have you ever consulted with FLM regarding preconstruction 
monitoring requirements for a proposed source or 
modification?

NO 4. In the last five years have you ever required an applicant 
applying for a PSD permit to conduct preconstruction ambient 
monitoring or meteorological monitoring?

Answer: MDEQ recalls one preconstruction monitoring required for a PSD 
permit (Champion Corporation, in the 1980s).

NO 5. Do you have a formal approval/denial process at the 
conclusion of preconstruction monitoring?

Note: MDEQ has an informal process. The approval/denial process at 
the conclusion of preconstruction monitoring is part of the PSD 
permitting process.

N/A 6. Do you have a formal process during preconstruction 
monitoring for resolving conflicts between the FLM and the 
applicant? If yes, please explain.

YES 7. Do you routinely provide ambient monitoring data in lieu of 
requiring applicants to perform preconstruction monitoring? 
If yes, please briefly describe the monitoring network used 
and the basis for the monitoring value selected.

Answer: MDEQ uses AIRS database for the most representative data; the 
values include emission inventory, background check, and state 
borders.

YES 8. Do you follow EPA guidance (e.g., siting, equipment, data 
validation, audits) regarding collection of 
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preconstruction monitoring data?

9. Under what circumstances would you require post 
construction ambient monitoring as a condition of a PSD 
permit? .

Answer: MDEQ requires post construction monitoring if the NAAQS are 
threatened, or there are uncertainties in the data bases for modeling. 
One example is Zeeland Farm Inc (PTI 479-95A) where post construction 
modeling was required because the source was in danger to violate the 
PSD increments.

6. Increment Tracking Procedures

1. What method do you use to assign baseline dates, e.g., 
county-specific, region-specific, or entire state?

Answer: MDEQ uses region-specific method to assign baseline dates.

YES 2. Do you have a list of the minor source baseline dates for 
each area?

YES 3 . Do you have an understanding of receptor location dependence 
vs. source location dependence for increment tracking?

4. Do you have a formal or informal program for increment 
tracking?

Answer: MDEQ is informally tracking the increment consumption, based 
on the baseline and permit application data.

YES 5. Do you maintain and update a computerized emission source 
database for increment tracking that includes minor sources 
that affect increment? If yes, does the database include 
the information needed for modeling (e.g., source locations, 
stack parameters, emissions)?

6. Do you use allowable or actual emissions for increment 
tracking purposes? If actual emissions, how do you 
calculate emissions for each averaging period covered by the 
increments?

Answer: MDEQ uses both, allowable and actual emissions, depending on 
the source. For the permitted sources, allowable emissions (PTE) are 
used, and for sources that are not permitted, actual emissions are used 
(by determining hourly emissions: tons per year divided by 8760 hours 
per year).
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NO 7. Are area sources included in increment tracking analyses, 
e.g. , growth-related and transportation-related emissions?

8. How frequently is increment consumption evaluated - on a 
scheduled basis or just when occasioned by a new permit 
application?

Answer: MDEQ evaluates the increment consumption when a permit 
application is received.

9. How "transparent" (i.e., understandable) is the emission 
source inventory used for PSD modeling? Could an outside 
reviewer (such as a member of the public) clearly identify 
the sources included (e.g., name, location, stack 
parameters) and the sources excluded in a modeling analysis?

Answer: The emission source inventory is developed to be easily 
understood by the citizens.

10. How do you handle interstate increment tracking (for state 
reviewing authorities) or interjurisdiction tracking (for 
local reviewing authorities), including consistency of 
tracking across jurisdiction boundaries?

Tknswer: MDEQ is making any necessary efforts to have a good working 
relationship with the neighboring states and Canada. This includes 
notifying the affected state of any permit applications, and dialogs 
related to the permit or permitting issues involved. Although in the 
past Canada was not regularly discussing environmental issues with the 
American counterparts, now there are current commitments from both 
sides to build a stronger relationship with respect to the NSR permits. 
For example, an informational meeting with MDEQ, Environment Canada, 
and EPA Region 5 representatives was scheduled for Spring 2004.

11. What procedure do you follow in planning for and 
incorporating new modeling tools?

Answer: The air modeling team can develop new modeling tools based on 
the federal guidance and existing models (for example AERMOD, a 
national screening model, is currently in the development stage, and 
MDEQ is involved in the process)

YES 12. Do you provide increment tracking training to NSR 
permitting staff (other than on-the-job training)? If yes, 
describe the nature of the training provided.

Answer: The nature of training for the permit engineers and modeling 
staff is described below:
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Permit Engineers - part of general PSD training which include:

• EPA courses and workshops

• State PSD training
• On-the-job PSD training

Modeling Staff - part of NSR modeling training
• National modeling workshops

• On-the-job

7. Endangered Species Act (ESA)

NO 1. Do you have a PSD program that is fully approved by EPA (i.e. , 
SIP-approved?

YES 2. Do you have a fully or partially-delegated PSD program? 
(Note: ESA obligations apply only when all or portions of 
a PSD program have been delegated. ) If yes, answer questions 
3 through 6 below.

NO 3 . Do you notify PSD permit applicants of their ESA obligations? 
If so, please provide a copy or description of your notice.

Note: MDEQ stated they have not encountered instances when a PSD had 
ESA implications.

NO 4. Do you know the difference between a formal vs. an informal 
consultation process?

NO 5. Do you advise applicants, concerning their ESA obligations, 
to consult with a.) EPA; b.) The U.S. Fish and Wildlife 
Service; and/or c.) Federal Land Manager? If yes, please 
explain, and describe what information you provide to 
applicants concerning their ESA obligations.

NO 6. Does an ESA consultation affect the timing of your issuance 
of a proposed or final PSD permit? If yes, please explain.
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III) Nonattainment NSR

At the time of the audit Michigan had no non-attainment areas. Prior 
to the audit MDEQ and EPA agreed that it was inappropriate and 
counterproductive for these questions to be answered. The audit 
captured a moment in time - July 21 and 22, 2003. At that time, MDEQ 
did not have a confident working knowledge of the non-attainment 
permitting process as the entire state of Michigan had been in 
attainment for all pollutants since 1999 and there were no 
non-attainment NSR applications in over five years. Furthermore, 
there was a large lag time before the designation of non-attainment 
areas and the release of the ozone and PM2.5 implementation rules 
outlining the approach Michigan must take. It was recognized by all 
that prior to the re-designations taking effect, significant training 
of staff on the Clean Air Act requirements. Appendix S requirements, 
new ozone and PM2.5 Implementation Rules, State Rules and any EPA 
guidance regarding non-attainment permitting would be needed. The 
training occurred after the July 21 and 22, 2003 audit.
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IV) . Minor NSR Programs

1. NAAQS/INCREMENT Protection

YES 1. Do you use modeling to assure that minor sources and minor 
modifications will not violate the NAAQS?

YES 2. As a result of modeling are air quality monitors required 
for some sources as a permit condition?

YES 3. For the pollutants with PSD increments established do you 
have a list of areas where the minor source baseline has been 
triggered?

YES 4. Do you model minor sources for PSD increments if the minor 
source baseline is triggered?

YES 5. Do you have procedures in place to identify minor sources 
that consume or expand PSD increment?

6. How does the public access a list of sources that affect PSD 
increments?

Answer: The public has access to the list of sources that affect PSD 
increments through a FOIA request.

2. Control Requirements

YES 1. Does your SIP require any level of control for emissions 
units not subject to major NSR requirements (e.g., BACT or 
LAER)? For example, do .you have a BACT or similar 
requirement for minor modifications?

Answer: For the emission units not subject to major requirements MDEQ 
requires different levels of control, established by the T-BACT (or 
toxic BACT) analyses, minor sources BACT analyses for VOC and PM, 
sulfur requirements, as well as the applicable rules R336.1801 and 
R336.1802, establishing NOx emission limitations from stationary 
sources (enclosed in Appendix B) . It would not be very often that a 
minor source would come under these latter rules.

YES 2 . Are there any monitoring or reporting requirements for minor 
sources?

Note: MDEQ requires periodic monitoring for all types of emission 
units.
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YES 3. Does the application or permitting process require modeling 
for minor sources?

YES 4. Do you require minor sources with Federally applicable 
permit limits for MACT, NSPS, or NESHAP to report 
compliance?

Answer: The requirement is one of the General Conditions in every 
permit (Rule 207, enclosed in Appendix B) . Rule 207 states that MDEQ 
will deny an application for a permit to install if the equipment for 
which the permit is sought will not operate in compliance with the rules 
of the department or state law, the operation of the equipment for which 
the permit is sought will interfere with the attainment or maintenance 
of the air quality standard for any air contaminant, or the equipment 
for which the permit is sought will violate the applicable 
requirements of the clean air act; also, if sufficient information has 
not been submitted by the applicant to enable MDEQ to make reasonable 
judgments, the permit application would be denied.

In addition, specific industries (such as the asphalt portable plants) 
are required to have more controls through T-BACT analyses, HAPs 
testing, PM or CO limits.
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V. Public Participation

1. Public Notification

1. What criteria are used to determine if a permit is public 
noticed?

YES Are new nonattainment NSR and PSD permits noticed?
YES Are major modifications noticed?
YES Are synthetic minor permits noticed?
YES Are netting permits noticed?
YES Are minor permits noticed?

Other?

Answer: MDEQ public notices all the controversial permits, regardless 
of the PTE status, and also all the sources exceeding 90% of the 
applicable threshold.

YES 2 . Do you publish notices on proposed NSR permits in a newspaper 
of general circulation?

Note: MDEQ uses at least two daily local newspapers, and a weekly 
newspaper.

YES 3. Do you use a state or other publication designed to give 
general public notice? If yes, please describe.

Tinswer: MDEQ uses the Internet (http://www.michigan.gov/deq), along 
with the department's newsletter, "Calendar", online and hard copy 
publication, (enclosed copy. Appendix E), direct mailing lists to 
Canada, affected states, concerned citizens, and local government 
organizations.

YES 4. Do you have procedures for notifying the public when major 
NSR permit applications are received?

Note: MDEQ usually posts relevant information on the website.

YES 5. Have you developed a mailing list of interested parties for 
NSR permit actions [e.g., public officials, concerned 
environmentalists, citizens]? If yes, how does one get on 
the list?

Answer: MDEQ adds a name on the list upon request, usually at the public
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hearings.

YES 6. Aside from methods described above, do you use other means 
for public notification? If yes, what are they (e.g. , post 
notices on your webpage, email)?

Answer: MDEQ uses the webpage as a mean for public notification (see 
enclosed July 24, 2003 letter. Appendix E).

YES 7 . Do your public notices clearly state when the public comment 
period begins and ends?

Answer: MDEQ clearly states in the "Notice of Air Pollution Comment 
Period and Public Hearing" when the comment period starts and ends, 
basic information about the company, as well as information about the 
public hearing. An example of public notification notice is enclosed 
in Appendix D (PTI 114-03 for Fairmount Minerals).

8. What is your opinion on the most effective ways to provide 
public notice?

Answer: MDEQ feels that the best most effective way to provide public 
notice is through the Internet (webpage).

NO 9. Do you provide notices in languages besides English?

Answer: Although MDEQ does not provide translation of the
notices, the non-English speaking citizens can obtain translated 
information by calling the office. MDEQ's webpage contains these info 
in different languages.

YES 10. Have you ever been asked by the public to extend a public 
comment period? If yes, did you grant the extension? If no, 
please explain?

Answer: MDEQ is usually granting the extension requests based on need 
(for example for citizens that just found out about the project, or 
if, during the public period not all the information were available 
for the public, or due to natural causes, the public hearing cannot 
be held; a notification example of an extended comment period for 
Minergy Detroit, June 12, 2003 is enclosed in Appendix E.

11. What approximate percentage of your major NSR permits are 
revised due to public comments? Remands? State appeals?

Tknswer: MDEQ staff feels that 40-50% of the permits are revised due 
to the comments (mostly changes on testing, recordkeeping, and 
monitoring) , and only a very few changes were made due to remands or 
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appeals.

12. If a draft permit is revised, what criteria do you use to 
determine if a permit should be re-issued in draft?

Answer: MDEQ considers re-drafting a permit only if the comment 
resulted in a major change to the permit (such as appreciable increase 
in emission rate, or significant changes in terms and conditions of 
the permit).

13. What type of comments or other concerns trigger a public 
hearing?

Answer: Ttny concerned citizen or organization can request a public 
hearing. If there is a general concern, MDEQ holds an informational 
meeting before the public hearing.

14. How are public hearings noticed? How much notice is given?

Ttnswer: As mentioned in the answer to question 7, MDEQ uses a joint 
notification for public hearings and public comment period. The 
minimum time for noticing the public is 30 days. An example is enclosed 
in Appendix E, for Fairmount Minerals, PTI 114-03.

15. What is your process for the public to obtain permit-related 
information (such as permit applications, draft permits, 
deviation reports, monitoring reports) especially during 
the public comment period?

Answer: The public or any interested party can find the permit related 
information through a FOIA request, MDEQ webpage, mass mailing, and 
inquiries to the local government. Sometimes copies of the files are 
available at local public libraries. The permit applications are 
available upon request as hard copy at MDEQ office.

YES 16. Do you have a website for the public to get permit-related 
documents? What is available online? How often is the 
website updated? Is there information on how the public can 
be involved?

Answer: The online info contains the public notice, the fact sheet, 
the draft permit, and contact information (see enclosed printed copy 
of the NSR Public Notice Documents, Appendix E) . For the last 2 years 
the website info is updated almost daily. The permit applications are 
not available electronically yet. The public is also notified about 
the opportunity to be involved in the process through the letters to 
all who submitted comments and previously attended public hearings.
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YES 17. Do you provide training to citizens on public participation 
or on NSR? If yes, approximately how many training 
opportunities have been provided in the last five years.

Answer: MDEQ provided numerous training opportunities to the public 
through various NSR workshops (at least 4/year). Specific training 
information is also available in MDEQ webpage.

18. How do you notify affected States (including tribes and 
Canada) of draft permits?

Answer: MDEQ notifies affected States though emails and direct mail.

YES 19. Do public notices for PSD permits specifically state the 
amount of increment consumed?

7\nswer: MDEQ notifies the public that the permit is not violating the 
NAAQS and would not exceed available increments (in percentage). An 
example of public notice is enclosed (Quanex Corporation, PTI 535-96G) , 
in Appendix D.

YES 20. Are public notices for PSD permits sent to each party 
identified in 40 CFR 51.166(q)(2)(iv)?

2. Environmental Justice (EJ)

Note: By EJ analysis we refer to any procedures applied during the
permitting process, regardless of whether they are called 
EJ, that consider demographics (race, income, nationality, 
etc.), cumulative effects (burden, exposure, risk), 
comparative effects or modifications to the public 
involvement processes to address unique characteristics of 
the project.

YES 1. Do you consider EJ issues during the permitting process? If 
yes, please provide a description of the criteria, 
guidelines, or screening procedures used to address EJ 
issues.

Answer: MDEQ considers EJ issues (or "enhanced reviews") during a 
permitting process. In these reviews MDEQ takes in account cumulative 
effects of pollutants and performs risk assessments. MDEQ provides 
sufficient and extensive public notification.

N/A 2. Regarding section 173(a)(5) of the Clean Air Act, do you 
conduct an alternatives analysis as part of your 
nonattainment area permitting process? If yes, please 
provide a description of the EJ criteria or guidelines used 
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for this analysis.

Answer: At the time of the audit MI was designated as attainment area. 
Nevertheless, State Rule 220 (1)(d)(Appendix B) requires specific 
sources to prove that "the benefits of the proposed major offset source 
or major offset modification significantly outweigh the environmental 
and social costs imposed as a result of its location, construction, 
or modification".

YES 3. Regarding section 165(a) (2) of the Clean Air Act, does your 
NSR permitting program and public comment process for PSD 
regulated pollutants provide for consideration of 
alternatives?

4. How are the demographics of the affected community taken 
into account in the permitting process?

Answer: The demographics are not taken in consideration in the 
permitting process.

5. How are cumulative effects and/or pre-existing burden 
addressed in the permitting process?

Answer: MDEQ does not issue permits for sources that affect the health 
and welfare of the citizens. In the permitting process, MDEQ includes 
modeling and tests on the background emissions levels.

6. What additional community information and/or demographics 
(for example - children, the elderly) do you consider 
important for an EJ analysis?

Answer: MDEQ takes in consideration risk factors for elderly and 
children, as well as hospital statistics and information.

YES 7. Do you allow public involvement during an EJ analysis? If 
yes,

a. What stakeholder groups do you try to involve?

Answer: MDEQ takes in consideration the input from any interested party 
(usually environmental groups and citizens).

b. At what point in the EJ analysis or permitting process 
do stakeholders become involved?

Ttnswer: MDEQ advises companies going through large projects to involve 
interested citizens or environmental groups early on the process.
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c. To what degree and in what manner do stakeholders or 
the community influence the permit decision making 
process?

Answer: The shareholders and communities can influence the permit 
decisions through the comments made during the public comment period.

d. To what degree do you know about how stakeholders or 
the affected community participated in the permit 
decision making process?

TVnswer: MDEQ encourages any applicant to involve the citizens and the 
public in general, in the process. To facilitate this, MDEQ assigned 
engineers set up meetings with the company and interested parties. One 
example is Ford Company and Access (an environmental citizens group), 
where the company informs the organization about projects and 
deadlines.

e. Describe how you make information available to 
stakeholders and the affected community. (For example 
- translation of information, understandable and 
accessible materials, personal contacts, clearly 
explained technical information including potential 
risk, distribution of information, public meetings, 
etc. )

Answer: MDEQ makes the information available to public through many 
channels: libraries, direct mailing, informational meetings, 
newspapers, and, as much as possible, on the MDEQ's webpage. One 
example of the public notification efficiency is the meeting for a 
Cadillac permit (year 2000) , where 600 people attended and submitted 
comments.

NO 8. In the EJ analysis, do you consider direct and indirect 
benefits and burdens from the proposed actions? If yes,

a. Describe what benefits you consider in the EJ analysis. 
(For example - economic, social, cultural, health, 
environmental, etc.)

b. Describe what burdens you consider in the EJ analysis. 
(For example - economic, social, cultural, health, 
environmental, etc.)

Answer: In the EJ analysis, MDEQ takes in consideration only the 
environmental impacts.

NO 9. In the EJ analysis, do you consider comparative and
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disproportionate impacts? If yes,

a. Describe the criteria or procedures used to determine 
any potential or actual adverse health or 
environmental effects or impacts.

b. Describe the criteria or procedures used to determine 
whether evidence exists to describe these effects or 
impacts.

c. Describe the criteria or procedures used to determine 
whether the proposed project complies with all 
applicable environmental laws.
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VI). Program Staffing and Training Issues

1. What is the total number of staff dedicated to permitting 
for your NSR program? Please provide an organizational 
chart.

Answer: In 2003, the Permit Section had approximately 25 permit 
engineers, 5 supervisors, 4.5 implementation (engineers and analysts) 
staff, and 2.5 clerical support staff. One additional position had 
been vacant for over a year (total 39 people/38 Full Time Equivalent 
Positions). There is a number of other staff within the Division that 
works on NSR permits, as needed. The organizational chart is enclosed 
(Appendix C) .

2. For your NSR program please breakdown the staff into the 
different job functions (e.g., number of modelers, review 
engineers, technicians, environmental scientists, clerical, 
supervisory, enforcement).

Ttnswer: The NSR program staff members are divided into different job 
functions as follows:

Engineering Supervisors 5
Clerical 2.5 
Department Analysts 2
Environmental Engineers 28.5 
Environmental Quality Analysts 7
Other (modelers, lab scientists, toxicologists) 5 

Total 50 positions - 52 employees

In FY 02, approximately 23 out of 40 staff positions were funded by 
fees. The balance was funded by Section 105 grant and related general 
fund match and general funds.

3. Please describe your training program for new and existing 
staff who work on NSR permitting and issues. List any 
materials you use or training course you try to attend.

Answer: The new and existing employees training program is establish 
at the beginning of each year. Appendix E includes the 2002 training 
schedule and program. The 2002 training schedule for NSR permit 
engineers gives detailed information about the subject (e.g. CAA, PM 
Permits, or Combustion) , the time and the trainer. Employee training 
plan is a more general plan that defines the recommended and elective 
training sessions for new employees of different units within MDEQ for 
a 2-year period.
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4. Describe any additional training that you believe 
would be beneficial. Would you like for EPA to provide more 
NSR training?

Answer: MDEQ staff feels that an additional NSR Reform training would 
be helpful.

YES 5. Do you provide NSR program training opportunities for the 
public, including the regulated community? If yes, please 
describe.

Answer: MDEQ provides monthly PTI Workshops in various locations for 
citizens, environmental groups, and regulated communities (enclosed 
2003 flyers, in Appendix E).

6. Total number of staff w/ 3(?) years or more of experience" 
5 yrs? 10 yrs?

Answer: In 2003, the number of MDEQ employees with less than 3 years 
experience was 6, with 3-5 years experience was 3, and 5-10 years 
experience was 10. There are 33 employees with more than 10 years work 
experience (total 52 employees).
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VII) . General NSR Program Issues

YES 1. Do you implement EPA issued program guidance and policy for 
NSR? In no, please explain.

2. In general, how do you learn about federal NSR rule changes? 
Do you use EPA's TTN website at www.epa.gov/ttn to monitor 
NSR program changes and implementation issues? Do you find 
the info on the TTN adequate? Is there any other information 
you would like to see provided?

Answer: MDEQ staff finds out about federal rule changes through direct 
mail from US EPA, state calls, TNN webpage, or reform guidance. Each 
of the above sources, independently, may not be enough.

3. How do you determine if emissions factors (e.g., AP-42) are 
acceptable for NSR applicability purposes?

Answer: MDEQ determines if emission factors are acceptable on a 
case-by-case basis. This includes relying on stack tests performed 
at that facility or on similar operations, continuous emission 
monitoring data, the FIRE database, the RACT/BACT/LAER Clearinghouse, 
other reported emission factors, and Michigan's emission reporting 
database.

4. Please provide any comments, suggestions, or concerns you 
may have regarding the NSR program.

Answer: MDEQ engineers feels that one concern is the inconsistency of 
program application across the regions.

5. Please provide the number of non-major permits you issued 
last year.

Answer: In 2002, MDEQ issued about 450 non-major permits. Since 1993, 
1450 permits were issued.

6. How many PSD permits did you issue last year?

Answer: MDEQ issues an average of 15 permits each year (including last 
year).

7. How many nonattainment NSR permits did you issue last year? 
Since 1990?

Answer: At the time of the audit Michigan was considered attainment 
area. There is no centralized database to count the number of NAA NSR 
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permits issued before the attainment area designation.

8. For PSD permits what is the average time (months) 
taken by you to issue the permit, starting from the time the 
application was determined complete? For nonattainment NSR 
permits?

Answer: At the time of the audit Michigan was considered attainment 
area. For the PSD permits, the average time to issue a permit depends 
on the type of source and complexity of the permit. For example, for 
auto assembly plants, it takes an average of 32 days to review (68 days 
to issue) , and for non-auto sources, about 109 days (160 days to issue) . 
Usually it takes a long time for the company to review the draft permit 
conditions. This time was not included in the above average time. 
Including this time, it takes 384 days to issue an auto source permit 
and 363 days for non-auto sources. For more details see enclosed Tables 
KI and K2, in Appendix C.

YES 9. Do you have a formal procedure for establishing past permit 
violations related to NSR requirements?

Note: MDEQ uses an enforcement database and established formal 
inspection procedures based on the enforcement policy.

YES 10. Do you have a formal procedure for dealing with "self 
reported" NSR violations?

YES 11. Do you have formal enforcement procedures for dealing with 
past violations of NSR requirements, including applicable 
BACT or LAER requirements of major NSR?

YES 12. Do you include PMIO condensible emissions in the total 
amount of PMIO emissions when determining PSD applicability, 
BACT, PSD increment, and NAAQS?

YES 13. When PMIO testing is required do you include a permit 
condition that requires testing and specifies testing 
methods for PMIO condensibles?"
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VIII) . Effective Construction Permits

General Comment: MDEQ believes they do incorporate all of the criteria 
below in their permits. As a list of examples, MDEQ provided the entire 
list of permit applications public noticed and issued in the calendar 
year 2003 (Table VII. 1) . All of these have been sent to the regional 
office as part of the public noticing process.

TABLE VII. 1

COMPANY NAME PTI # END of 
COMMENT 
PERIOD

HEARING 
HELD

REASON

SUMPTER ENERGY 62-OlA 12/22/03 PSD
QUANEX CORP 535-96 

G
12/5/03 PSD

GEORGIA-PACIFIC 57-02 12/5/03 DENIED, State 
rules

CENTRAL WAYNE (COMBO CONSENT 
ORDER)

190-95 
A

12/1/03 YES PSD

GM POWERTRAIN SAGINAW 109-03 11/14/03 PSD
GUARDIAN FIBERGLASS (COMBO 
ROP)

282-02 11/5/03 YES PSD

LOUISIANA PACIFIC 41-03 10/13/03 PSD
ABBOTT LAB-ROSS PRODUCTS 64-03 9/15/03 PSD
DTE ENERGY CONNERS CREEK 114-99 

A
8/22/03 PSD

7\NR PIPELINE 35-03 8/14/03 PSD
DE7!iRBORN INDUSTRIAL (DIG) 253-02 

A
8/4/03 YES Netting

MINERGY 175-00
A

7/29/03 PSD

GENERAL PERMIT PROPANE OR 
NATURAL GAS FIRED BOILERS

7/28/03 Rule 
requirement

SPARTAN STEEL 423-95
A

7/24/03 Synthetic 
minor

GENERAL PERMIT NATURAL GAS 
FIARED BURNOFF OVEN

7/23/03 Rule 
requirement

HOLCIM 60-710 7/22/03 YES Controversial
CADILLAC RUBBER & PLASTICS 286-02 6/27/03 Synthetic 

minor
YCUA 68-02 6/24/03 YES Controversial
UNIVERSAL COATING 177-96

B
6/11/03 YES Controversial

EATON PROVING 34-98A 6/2/03 Synthetic 
minor
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KC INDUSTRIES 328-96
A

5/27/03 Synthetic 
minor

PHARMACIA & UPJOHN 227-02 5/5/03 Stationary 
source *

GENERAL MOTORS - PONTIAC 1275-9 
OC

4/21/03 Synthetic 
minor

MARATHON ASHLAND PETROLEUM 28-02 4/18/03 Netting
MIDLAND COGENERATION VENTURE 209-02 4/17/03 PSD
MARATHON ASHLAND PETROLEUM 67-02 3/25/03 Netting
ALCHEM ALUMINUM 20-02 4/3/03 PSD
UNIVERSITY OF MICHIGAN 275-89

B
3/31/03 PSD

GM SAGINAW METAL CASTING 42-02 3/17/03 Netting
CYTEC 418-96

A
3/5/03 Synthetic 

minor
VALLEY ASPHALT 156-95

J
2/21/03 Controversial

DAIMLERCHRYSLER TRENTON 
PLANT

179-99 
A

1/21/03 Synthetic 
minor

GM DETROIT HAMTRAMCK 125-81 
C

2/14/03 PCP

GM LANSING CRAFT CENTRE 198-01
A

2/10/03 Controversial

GREDE FOUNDRIES INC VASAR 
FOUNDRY

17-02 1/20/03 PSD

BLUEWATER ENERG CENTER LLC 39-01 11/26/02 PSD
KALKASKA GENERATING ■ 119-02 12/19/02 PSD

* Multiple stationary sources redefined to establish one and confirm 
reissued permit complies with all previous PSD and LAER determinations' 
and requirements.

More general information is enclosed in Appendix C ("Overview of the 
NSR Process" and "MDEQ Standards") .

Do your construction permits:

YES 1. Identify each emissions unit regulated?

YES 2. Establish emissions standards or other operational limits 
that must be met, including appropriate averaging times for 
numeric limits?

YES 3. Include specific methods for determining compliance and 
excess emissions, including reporting, record keeping, 
monitoring, and testing requirements?
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YES 4. Outline procedures necessary to maintain continuous 
compliance with emission limits?

YES 5. Establish specific, clear, concise, and enforceable permit 
conditions?

YES 6 . Include conditions necessary for a source to avoid otherwise 
applicable requirements (e.g., keeping a modification 
"minor")?

YES 7. Do you use statements of basis for construction permits?
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IX) . Reform Questions

1. Program Implementation

YES 1. PSD Delegated States: Are you fully implementing the new 
PSD provisions that went into effect on March 3, 2003? If 
not, what provisions are not being implemented? Why?

2. PSD SIP-approved States and nonattainment NSR: Are you 
currently developing rulemaking to adopt the 3/3/03 
provisions? What is your timeline for adoption? Does this 
include changes to minor NSR regulations?c

Answer: MDEQ is currently developing rulemaking to adopt the 3/3/03 
provisions, but they are also considering all options, with the 
evolving lawsuits. The timeline for adoption is presently targeting 
Early 2005. This does not include changes to minor NSR regulations.

2. Previous Experience with Provisions

YES 1. Have you granted any PCP exclusions prior to the new 
regulations (pursuant to the 7/1/94 EPA policy memo or the 
WEPCO rules)?

Note: MDEQ granted 3-4 PCP exclusions/ year.

2. Have you made PSD/NSR applicability determinations based 
on a past actual vs. projected future actual test (WEPCO)? 
If Yes, how do you track future actual emissions?

Tinswer: MDEQ made PSD/NSR applicability determinations based on a past 
actual versus projected future actual test. The actual emissions are 
tracked in permit conditions, and recorded from inspections at the 
sources.

NO 3. Have you issued any PAL permits?

3. New Provisions

YES 1. Have you received permit applications requesting any of the 
new NSR provisions? If yes, please explain.

Answer: MDEQ received 5 permit applications requesting new NSR 
provisions (below). The application forms are not changed.

• Holcim, 60-710, used past actual to future actual test, issued
• Detroit Edison, 158-03 & 159-03, clean unit designations, issued
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• Marathon Ashland Petroleum, 262-02, netting, soon to go out for 
notice

• Dow Chemical, 251-03, netting, application being processed

YES 2. Have you provided training to your staff on the new NSR 
provisions?

Answer: MDEQ is committed to training not only own staff, but also other 
states (MPCA, Minnesota Pollution Control Agency), the public 
(regulated communities), industries (such as Michigan Manufacturing
Association), and other interested parties.
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VIII. File Review

The file review part consisted of 30 minutes review of 
each of the following type of permits: a PSD permit with a BACT analysis, 
a synthetic minor permit, a net-out permit, and a controversial permit. 
The choice of the permits was at MDEQ's discretion, and the permits 
chosen were:

A.Dearborn Industrial Generation, issued 2000 
B.Continental Aluminum (controversial permit), issued 2001 
C.Delphi Saginaw Steering Systems(opt-out permit), issued 2002
D.El Paso Merchant Energy (PSD permit), issued 2002
E.Daimler Chrysler Corporation (Opt-out, synthetic minor 

permit), issued 2003

Files Summary

A. Dearborn Industrial Generation, final permit issued in 2000

The permit for Dearborn Industrial Generation is an example of 
a PSD permit for a pollutant and a netting out example for another 
pollutant.

The file contains a chronologically organized set of documents, 
starting with the permit application information, including the 
technical documentation, air quality data and evaluation form, the 
draft permit (July 1999), the final permit (October 1999), and the 
responses to the comments made during the public comment period and 
public hearing. It also includes the correspondences between MDEQ and 
the public (citizens, citizen groups and environmental groups) , phone 
calls logs, and summaries of internal meetings.

B. Continental Aluminum Company, final permit issued in 2001

The permit for Continental Aluminum Company (PTI 504-96B) is an 
example of a controversial permit. In the permit application the 
company requested process modification to their existing secondary 
aluminum processing facility. These modifications, and a consent 
order, that required the payment of a civil penalty, were to resolve 
prior air quality violations at the facility.

The file contains the permit application, draft and final permits 
(including the changes made due to the comments) , public participation 
documents, charts identifying significant dates, the consent order, 
compliance issues, the compliance program, with the scrap inspection 
and malfunction plans. It also contains the email communications, 
summaries of internal meetings, and documentation provided at the 
hearing.
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C. Delphi Saginaw Steering Systems, final permit issued in 2002

The PTI No. 143-02 for Delphi Saginaw Steering Systems is an 
example of an "opt-out" permit. The applicant proposed to relocate 
an existing natural gas-fired boiler from one plant to another. The 
facility took restrictions on fuel usage, and therefore was not subject 
to the federal PSD requirements.

The permit's file contains a good chain system, including the 
initial priority dates, staff responsible, and all the appointment 
dates. It also contains the public notification, public participation 
documents, newspaper announcements, the fact sheet, general 
conditions (including a general review of the permit conditions, and 
approval cover letter), and draft and final permits, with detailed 
emission calculations. Additionally, the file includes all the 
correspondences, phone calls logs, and contact information.

D. El Paso Merchant Energy, final permit issued in 2002

MDEQ chose the PTI 185-01 for El Paso Merchant Energy as the example 
for a PSD permit. The permit is for installation of a 510 MW electric 
generating plant consisting of three natural gas-fired combustion 
turbines.

The file contains a complete public participation documentation 
(public notification, public hearing information, response to 
comments according 40 C.F.R. 124.17, along with MDEQ contact 
information). The control technology review included the 
correspondences between the company and MDEQ, and complete research 
material for the BACT analysis. Generally, the file includes all the 
correspondences, phone calls logs, and contacts information.

E. Daimler Chrysler, final permit issued in 2003

Daimler Chrysler proposed through PTI 261-99A to limit the fuel 
use to restrict NOx and CO emissions from the entire facility below 
major source thresholds. The file contains complete public 
notification information, along with the technical documentation, and 
the fact that no comments were received. Because initially the permit 
was received by Wayne County MDEQ, Air Quality Management Division 
(dissolved in 2001) , and then reassigned to MDEQ Detroit Office, the 
file contained in the General Comments the Timeline and Phonelog, with 
all the MDEQ engineers involved in the permitting process.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )

Plaintiff, ) 
) 

and ) 
) 

NATURAL RESOURCES DEFENSE ) 
COUNCIL, and SIERRA CLUB ) 

) 
Plaintiff-Intervenors ) 

V. ) 

) 
DTE ENERGY COMPANY, and ) 
DETROIT EDISON COMPANY ) 

) 
Defendants. )

Civil Action No. 2:10-cv-13101-BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE
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IN RE TENNESSEE VALLEY AUTHORITY

CAA Docket No. 00-6

FINAL ORDER ON RECONSIDERATION

Decided September 15, 2000

Syllabus

This proceeding concerns an administrative compliance order, as amended (the 
“Compliance Order”), EPA Region IV issued under the Clean Air Act (“CAA”) to the Ten­
nessee Valley Authority (“TVA”). EPA Administrator Carol M. Browner asked that the 
Environmental Appeals Board (“Board”) reconsider the Compliance Order and issue the 
Agency’s final decision on reconsideration.

TV A, an agency of the United States government, owns and operates eleven coal- 
fired electric power generating plants, many of which contain more than one generating 
unit. Most of TVA’s power plants were built between the early 1950s and the early 1970s. 
The Region has alleged that TVA violated the CAA when it made certain changes to four­
teen coal-fired electric power generating units at nine of TVA’s plants without first ob­
taining preconstruction permits from either the EPA or, where applicable, the appropriate 
State or local agency. The projects took place between 1982 and 1996.

The CAA establishes two types of new source review (“NSR”) preconstruction per­
mitting programs relevant to this case: the prevention of significant deterioration (“PSD”) 
program applicable in areas with air quality that is better than the national ambient air 
quality standards, and the nonattainment new source review (“nonattainment NSR”) pro­
gram applicable in areas with air quality that does not meet those standards. The PSD and 
nonattainment NSR permitting programs are run either by the EPA or, if a state has ob­
tained EPA approval of a state implementation plan (“SIP”), by the applicable state or local 
agency. There is also a third type of preconstruction permitting program created pursuant 
to some of the state’s SIPs, known as a minor NSR permitting program. In the present case, 
TVA’s plants were, at various times, subject to the federal permitting regulations and at 
other times subject to SIP permitting programs run by the States of Alabama, Tennessee, 
and Kentucky, and a local program run by the Memphis-Shelby County Air Pollution Con­
trol Board in Tennessee. The CAA’s new source performance standards (“NSPS”) require­
ments are also relevant to this proceeding.

The CAA’s NSR permitting and NSPS requirements are intended to assure that ma­
jor sources of air pollution use appropriate controls to limit the emission of pollutants into 
the atmosphere. All of TVA’s coal-fired power plants at issue in this case were originally 
designed and built before the CAA was amended in 1977 to require persons who own or 
operate certain facilities that are sources of pollutant emissions to obtain preconstruction 
permits.

VOLUME 9



1 Pg 3 of 143 Pg ID 54;

Congress did not require existing pollution sources to install immediately the pollu­
tion controls the Act requires for new sources of air pollution. Instead, Congress provided 
that existing sources would become subject to the CAA’s requirements when these sources 
are “modified.” Thus, the term “modification” is a key term used in the CAA to identify 
whether a source must comply with one or more of the CAA’s preconstruction permitting 
programs.

The central question presented is whether changes undertaken by TVA were “modi­
fications” for which TVA was required to obtain preconstruction permits. (The term “modi­
fication” is also relevant for determining whether two of TVA’s units became subject to the 
NSPS requirements as a result of the changes to those units.) As relevant here, the CAA 
definition of “modification” contains two primary parts: (1) there must be a physical 
change at an emissions source, and (2) the change must result in an emissions increase at 
that source.

The regulations EPA adopted to implement this statutory two-part test establish cer­
tain exclusions from what would otherwise be considered “physical changes.” At the heart 
of the dispute in this case is an exception the regulations provide for “routine maintenance, 
repair and replacement.” The regulations also establish detailed requirements concerning 
whether a physical change results in an emissions increase. There are generally different 
methods under the NSPS and the NSR programs for determining whether a change results 
in an emissions increase.

The Compliance Order alleged that TVA made “physical changes” to the fourteen 
coal-fired generating units and that those physical changes caused emissions Increases for 
nitrogen oxides (NOx), sulfur dioxide (SO2), and particulate matter (PM) sufficient to trig­
ger the applicable permitting requirements. TVA raised a variety of objections to the Com­
pliance Order, including that the changes at issue fall within the exception for routine 
maintenance, repair and replacement and that the Agency’s enforcement personnel prose­
cuting the case before the Board (“EPA Enforcement”) failed to show that the changes 
caused emissions increases sufficient to trigger the permitting requirements.

Held:

The Compliance Order is sustained in part and vacated in part. EPA Enforcement 
has abandoned or failed to prove roughly half of the allegations of the Compliance Order; 
those portions of the Compliance Order are vacated. EPA has, however, proved the remain­
der of the alleged violations. The Board thus finds at least one violation of the applicable 
PSD and nonattainment NSR standards at each of the TVA units referenced in the Compli­
ance Order, with the exception of Widows Creek Unit 5. The Board’s findings are summa­
rized below.

1) With respect to whether TVA’s projects were “physical changes” but nonetheless 
subject to the “routine maintenance, repair or replacement” exception under the NSR per­
mitting programs:

a) EPA Enforcement has met its burden of establishing that each of the fourteen 
projects constitutes a physical change under the statute and applicable regulations. After 
reviewing the statutory goals, legislative history and case law regarding NSR, the Board 
finds that the four factor test EPA Enforcement advocates for determining whether a pro­
ject falls within the routine maintenance, repair, and replacement exception is reasonable 
and consistent with the statute, regulations, and case law. The Board rejects, as inconsistent 
with the statute, regulations, and case law, TVA’s interpretation of the routine maintenance. 
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repair, and replacement exception. TVA’s view of the breadth of the exception would swal­
low the rule that subjects existing sources to the requirement to install modem pollution 
controls when physical changes that increase emissions are made to these plants. (.See Part 
III.C.1-. 2 of the Order)

b) Applying the four factor test (nature and extent, purpose, frequency, and 
cost) to the projects at issue, TVA has not met its burden of establishing that these projects 
are within the ambit of “routine maintenance, repair and replacement” and, therefore, ex­
empt from NSR’s permitting requirements. (See Part 111.0.3 of the Order and Appendix A)

c) TVA’s fair notice defense must fail because TVA has not established on the 
record in this case that the interpretation of the regulatory exception advocated by EPA 
Enforcement was not “ascertainably certain” from the regulation’s text and its context. (See 
Part III.C.4 of the Order)

d) TVA’s assertion that EPA has changed its interpretation of the exception 
without proper notice and comment rulemaking is also rejected. (See id.)

2) With respect to whether TVA’s projects result in “significant net emissions in­
creases” under the applicable NSR permitting programs:

a) The Board rejects TVA’s argument that the NSR and NSPS programs must 
apply an identical emissions increase test, which looks to increases in the maximum hourly 
emissions rate of the source. (See Part III.D.3 of the Order)

b) The Board rejects EPA Enforcement’s argument that, in calculating whether 
the change results in an emissions increase, the pre-change, or “baseline,” emissions in this 
case should be the annual average emissions in the two years immediately preceding the 
physical change. EPA Enforcement failed to rebut TVA’s proof that another baseline pe­
riod is more representative in this case. That period is the two-year period within the five 
year period preceding the particular change in which emissions were highest. (See Part 
III.D.4 of the Order)

c) EPA Enforcement bases its allegations of NSR violations (other than SO2 at 
Colbert Unit 5) upon an emissions increase test commonly referred to as the “actual-to- 
potential” test. That test compares the actual pre-change baseline to the maximum potential 
to emit of the unit if it were operated twenty-four hours a day for 365 days in a year. In the 
Compliance Order, however, the Region stated that actual pre-modification emissions are 
compared with “projected actual emissions” after the modification, in order to establish an 
NSR violation. Compliance Order TI 18. Given this clearly stated predicate in the Compli­
ance Order, the Board finds that EPA Enforcement should not, on reconsideration, be per­
mitted to substitute the more stringent actual-to-potential test. (See Part III.D.5.a of the 
Order)

d) The Board rejects TVA’s argument that post-change emissions should be 
based upon post-change historical operating data. Because the statute and regulations con­
template that the regulated entity must predict future events in order to determine whether a 
permit is required, it is appropriate to base a finding of violation (for failure to obtain the 
permit) upon what the entity reasonably could have predicted prior to beginning construc­
tion. (See Part III.D.5.b of the Order)

e) Applying a projected actual emissions test and the representative baseline 
period, the Board concludes that EPA Enforcement has failed to show the requisite emis­
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sions increases for a number of the pollutants at some of the units for which it had re­
quested a finding of violation. However, the Compliance Order must be sustained with 
respect to twenty remaining violations of the PSD and/or nonattainment NSR permitting 
requirements. This Includes violations of at least one pollutant for each of the fourteen 
units, except for Widows Creek Unit 5. (See Part III.D.5.C of the Order)

3) With respect to the emissions increase requirement as applied under the NSPS 
program and the Alabama SIP nonattainment NSR provisions applicable prior to 1983, 
EPA Enforcement has demonstrated that the physical changes to TVA’s Colbert Unit 5 
both required a nonattainment NSR permit with respect to SO2 emissions and triggered the 
NSPS requirements. (See Part III.E of the Order)

4) EPA Enforcement has demonstrated that TVA was in violation of the minor NSR 
permit requirements of the Alabama and Tennessee SIPs (including provisions pertaining 
to the Memphis-Shelby County Air Pollution Control Board), as alleged in the Compliance 
Order. (See Part III.F of the Order)

5) With respect to the Compliance Order's remedies for the violations identified 
above, section IV.l.(h) of the Compliance Order (regarding surrender of SO2 allowances) 
is vacated as premature. The requirements that TVA submit schedules for it to come into 
compliance with the CAA with respect to the violations we have sustained, and, more gen­
erally, the requirements set forth in sections IV. 1.(a) to (g) of the Compliance Order are 
sustained. The requirements that TVA apply for, and obtain, NSR permits for the units and 
pollutants as to which EPA Enforcement established a violation are also sustained. Not­
withstanding provisions in the Compliance Order which may purport otherwise, the deter­
mination of what pollution controls will be required under the permits must be made on a 
case-by-case basis by the applicable permitting authority. Such determinations must be 
consistent with the requirements in effect at the time of the permit applications. The por­
tions of the Compliance Order requiring TVA to perform an audit of its coal-fired electrical 
generating units and remedy violations identified by the audit is sustained. (See Part III.G 
of the Order)

Before Environmental Appeals Judges Scott C. Fulton, Ronald L. 
McCallum, and Kathie A. Stein.

Opinion of the Board by Judge Stein:

This proceeding arises out of an administrative compliance order issued 
pursuant to sections 113 and 167 of the Clean Air Act (“CAA" or the “Acf’)’ by 
John H. Hankinson, Regional Administrator for the United States Environmental 
Protection Agency (“U.S. EPA” or “Agency”) Region IV (the “Region”), to the 
Tennessee Valley Authority (“TVA”). The administrative compliance order found 
that TVA had violated the CAA on numerous occasions when it made certain 
physical changes at TVA’s coal-fired power plants that increased emissions of 
various pollutants. The Region amended the administrative compliance order sev-

' 42 U.S.C. §§ 7413, 7477. 
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eral times, including a substantial amendment and restatement dated April 10, 
2000 (the “Compliance Order”).

This proceeding is before the Environmental Appeals Board (“Board”) by 
delegation from U.S. Environmental Protection Agency Administrator Carol M. 
Browner (“Administrator”), who requested that the Board issue the Agency’s final 
decision on reconsideration of the Compliance Order. Because the Regional Ad­
ministrator issued the Compliance Order as an Agency order, its operative provi­
sions are stated either as findings of violations or as actions required to be taken 
by TVA. However, since the Administrator has directed us to reconsider the Com­
pliance Order, we will generally characterize the Compliance Order’s findings as 
allegations that must be proven in order to prevail on reconsideration, and the 
actions required by the Compliance Order as requests for relief. In addition, al­
though the Region issued the Compliance Order, and thus it contains the Region’s 
allegations, the Agency personnel arguing the case to the Board on behalf of the 
Region are from both the Region’s enforcement office as well as from the 
Agency’s Office of Enforcement and Compliance Assurance and Office of Gen­
eral Counsel, located in the Agency’s headquarters. We will refer to such Agency 
personnel collectively as “EPA Enforcement.”

For the reasons set forth below, we conclude that the Compliance Order 
must be sustained in part and vacated in part.

1 . INTRODUCTION

This proceeding involves allegations by the Region that TVA violated the 
CAA when it made certain changes to nine of its coal-fired electric power gener­
ating plants without first obtaining preconstruction permits from either the EPA 
or, where applicable, the appropriate State or local agency. The CAA’s permitting 
requirements are intended, among other things, to assure that pollution sources 
use appropriate controls to limit the emission of pollutants into the atmosphere. 
All of TVA’s coal-fired power plants at issue in this proceeding were originally 
designed and built before the CAA was amended in 1977 to require persons who 
own or operate certain facilities that are sources of pollutant emissions to obtain 
preconstruction permits.

When Congress enacted the CAA in 1970, and subsequently when it 
amended the Act in 1977, Congress determined that existing pollution sources 
would be “grandfathered” — in other words, existing sources would not be re­
quired immediately to install the pollution controls the Act requires for new 
sources of air pollution. Congress, however, did not intend these sources to re­
main permanently exempt from the CAA’s pollution control requirements. In­
stead, Congress provided that existing sources would become subject to the 
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CAA’s requirements when these sources are “modified.”^ As explained by the 
Seventh Circuit, “[t]he purpose of the ‘modification’ rule is to ensure that pollution 
control measures are undertaken when they can be most effective, at the time of 
new or modified construction.” Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 
901, 909 (7* Cir. 1990) (citation omitted) (“WEPCO"). By this structure of ini­
tially allowing grandfathering of existing sources but requiring those sources to 
comply with the CAA’s pollution control requirements upon modification. Con­
gress in effect balanced the competing concerns with regard to the inconvenience 
and cost of retrofitting existing plants with modem pollution controls and the 
harm to the nation’s air quality from unabated air pollution.

Shortly after the enactment of the 1977 amendments to the CAA, the U.S. 
Circuit Court for the District of Columbia characterized the relationship between 
grandfathering and modification as follows:

Implementation of the statute’s definition of “modification” will un­
doubtedly prove inconvenient and costly to affected industries; but the 
clear language of the statute unavoidably imposes these costs except 
for de minimis increases. The statutory scheme intends to “grandfa­
ther” existing industries; but the provisions concerning modifications 
indicate that this is not to constitute a perpetual immunity from all 
standards under the PSD [prevention of significant deterioration] 
program.

Alabama Power Co. v. Costle, 636 F.2d 323, 400 (D.C. Cir. 1980) (“Alabama 
Power").-' The Region’s allegations that TVA violated the CAA when it made 
changes to nine of its coal-fired electric power generating plants without ob­
taining preconstruction permits requires us to decide whether those changes were 
“modifications” for which TVA was required to obtain preconstruction permits or, 
alternatively, whether the particular generating units remain “grandfathered” and 
thus exempt from these requirements. The answer to this question has great sig­
nificance for the parties and the environment, for it determines whether or not 
TVA was required to install pollution control technology to minimize its emis­
sions and comply with other requirements of the Act when it made changes to its 
plants.

The term “modification” is a key term used in the CAA to identify when a 
source owner or operator must comply with one or more of the preconstruction 
permitting programs created by the CAA. There are a wide array of preconstruc­
tion permitting programs that have been developed under the CAA’s authority.

2 The precise terms of the CAA are discussed below in Part III.B.

The “PSD program” refers to one of the preconstruction permitting programs created by the 
CAA. The PSD program is implicated in this case and will be explained more fully below.
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The precise permitting requirements applicable to a particular project vary de­
pending upon several factors, including which program applies, the air quality at 
the source’s location, whether the permitting program is identical to the federal 
program or contains different provisions incorporated from state or local law, and 
the year in which any alleged changes were made. TVA’s coal-fired electric 
power generating plants at issue in this case are located in the states of Alabama, 
Kentucky and Tennessee, and within the jurisdiction of one local permitting 
agency, Memphis/Shelby County, Tennessee. TVA made the alleged changes at 
its plants at different times between 1982 and 1996. A detailed discussion of the 
technical aspects of the requirements applicable to each of TVA’s coal-fired units, 
and the changes made to those units, is provided below in Part III of this decision. 
Here, we provide a brief summary by way of introduction.

The rules that apply are those of EPA in effect at the applicable time, unless 
the State had obtained approval from EPA of its preconstruction permitting pro­
gram prior to the particular change at issue, in which case the applicable rules are 
those of the State or local agency. Approved state programs are known as “state 
implementation plans’’ or “SIPs.” The permitting requirements of the federal pro­
grams, as well as the permitting requirements of the Alabama, Kentucky, and 
Tennessee SIPs, are at issue in this case.

The types of required preconstruction permits generally fall into two cate­
gories, known as prevention of significant deterioration (“PSD”) permits applica­
ble in areas with air quality that is unclassifiable or is better than the national 
ambient air quality standards (“NAAQS”), and nonattainment new source review 
(“nonattainment NSR”) permits applicable in areas with air quality that fails to 
meet the NAAQS. In the states involved in this case, a third type of permit may be 
required, known as a “minor” NSR permit, which applies in both attainment and 
nonattainment areas.

Although the specific requirements of the various NSR preconstruction per­
mitting programs differ,'* a number of general features are common to all pro­
grams. The determination under the various regulatory programs of whether the 
source owner or operator must obtain a permit before making a change to the 
source is derived from the statutory definition of the term “modification.” Gener­
ally, the statutory standard requires consideration of two issues; (1) whether there 
was a “physical change” made to the unit; and (2) whether there was an increase in 
the emissions of particular pollutants that results from the physical change. The 
regulations for the various state and federal permitting programs interpret and 
elaborate upon the statutory definition of “modification” by both excluding certain 
types of changes from the permitting requirements and by establishing require­
ments for determining when the change results in an emissions increase. Of par-

New source review covers both new and modified sources, as discussed below. 
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ticular significance for this case, the regulations typically exclude “routine mainte­
nance, repair, and replacement” from the permitting requirements.

As explained below, the Region alleges in the Compliance Order that TVA 
made “physical changes” to coal-fired generating units located at nine of its plants 
and that those physical changes resulted in emissions increases sufficient to trig­
ger the applicable permitting requirements. The Compliance Order also alleges 
that none of the physical changes at issue fall within the exception for routine 
maintenance, repair, and replacement. TVA raises a variety of objections to the 
Compliance Order, including that the particular changes at issue fall within the 
exception for routine maintenance, repair, and replacement and that EPA Enforce­
ment has failed to show that the changes resulted in emissions increases sufficient 
to trigger the permitting requirements. In evaluating the parties’ arguments and in 
applying the technical requirements of the regulations to the facts of this case, we 
shall frequently refer to the observations of the U.S. Circuit Court for the District 
of Columbia in Alabama Power and the Seventh Circuit in WEPCO as noted 
above.

This decision will address the issues raised by the parties in the following 
order. We will begin by providing background information regarding projects that 
are at issue in this case (Part ILA). We will also briefly summarize the procedural 
history of this reconsideration proceeding (Part II.B). In order to provide context 
for our legal discussion in Part III, we begin our discussion with a brief summary 
of our decision (Part III.A). As will be discussed, this reconsideration process has 
provided TVA with an opportunity to be heard regarding the factual and legal 
bases for the Compliance Order. In the course of this process EPA Enforcement 
has abandoned a number of the allegations in the Compliance Order. In addition, 
we also determine, as discussed below, that EPA Enforcement has not proven a 
number of other alleged violations on the record of this case. In these respects, the 
Compliance Order must be vacated in part. In other respects, we find that EPA 
Enforcement has proven the alleged violations by a preponderance of the evi­
dence and that the Compliance Order must be sustained.

In our substantive discussion of the legal issues that follows the summary of 
our decision, we will begin by providing a more detailed discussion of the rele­
vant provisions of the CAA, with particular emphasis on the provisions authoriz­
ing state SIPs and the requirements for PSD and nonattainment NSR permitting 
programs, as well as the statutory definition of “modification” (Part III.B). Sec­
ond, we will discuss the “physical change” requirement and TVA’s arguments that 
the changes it made were within the scope of the “routine maintenance, repair, and 
replacement” exception (Part III.C). Third, we will discuss the applicable regula­
tory requirements for determining whether a particular physical change has re­
sulted in an increase in emissions of a particular pollutant (Part III.D).
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Next, we will turn to the parties’ arguments regarding whether the changes 
TVA made to one of the units, Colbert Unit 5, subject that unit to the require­
ments of the new source performance standard (“NSPS”) program, a related pollu­
tion control program, and whether TVA operated Colbert Unit 5 in violation of 
the NSPS standard (Part III.E). Then we will consider whether TVA violated the 
“minor” NSR permitting requirements of the Alabama and Tennessee SIPs (Part 
III.F).5 Finally, we will consider the parties’ arguments regarding whether the re­
lief required by the Compliance Order exceeds the Agency’s authority under the 
CAA (Part III.G).

IL BACKGROUND

A. TVA’s Projects

TVA is an agency of the United States Federal Government that was cre­
ated by the Tennessee Valley Authority Act of 1933, as amended. 
16 U.S.C. §§ 831-831dd. One of TVA’s responsibilities is the generation, trans­
mission, and sale of electrical power. TVA owns and operates a system that sup­
plies power to approximately eight million people in an 80,000 square-mile area 
comprising portions of seven states.

TVA owns and operates eleven coal-fired electric power generating plants, 
many of which contain more than one generating unit. Most of TVA’s power 
plants were built between the early 1950s and the early 1970s. Fourteen projects 
at nine of TVA’s coal-fired power plants are at issue in this case. The particular 
power plants that are at issue, the date of their original construction, the generat­
ing units (identified by unit number) at such plants, and the dates of the alleged 
modification are as follows:

• Allen Plant Unit 3. This unit is a 330-Megawatts (“MW”) coal-fired steam 
boiler located in Shelby County, Tennessee, which commenced commercial 
operation in 1959. Construction of the alleged physical changes at Unit 3 
that are at issue in this proceeding was commenced in late 1992 and com­
pleted in early 1993.

• Paradise Units 1, 2, and 3. Each of the Units 1 and 2 is a 770-MW coal- 
fired steam boiler located in Drakesboro, Kentucky, which began commer­
cial operation in 1963. Construction of the alleged physical changes at Unit 
1 that are at issue in this proceeding was commenced and completed in

’ Although the Region originally alleged that the changes to TVA’s Kentucky plants violated 
the Kentucky minor NSR permitting requirements, EPA Enforcement has abandoned those claims in 
its post-hearing briefs. See infra Part III.A.
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1985. Construction of the physical changes at Unit 2 that are at issue in this 
proceeding was commenced in late 1985 and completed in early 1986. Para­
dise Unit 3 is a 1150-MW coal-fired steam boiler also located in Drakes­
boro, Kentucky. It began commercial operation in 1970. Construction of the 
alleged physical changes at Unit 3 that are at issue in this proceeding was 
commenced in late 1983 and completed in early 1985.

Bull Run Unit 1. This unit is a 900-MW coal-fired steam boiler located near 
Clinton, Anderson County, Tennessee, which commenced commercial op­
eration in 1967. Construction of the alleged physical changes that are at 
issue in this case was commenced and completed in 1988.

Colbert Unit 5. This unit is a 500-MW coal-fired steam boiler located in 
Tuscumbia, Alabama. It began commercial operation in 1965. Construction 
of the alleged physical changes at Unit 5 that are at issue in this proceeding 
was commenced in February 1982 and completed in March 1983.

Cumberland Unit 7 and Unit 2. Each unit is a 1300-MW coal-fired steam 
boiler located near Cumberland City, Tennessee, which commenced com­
mercial operation in 1973. Construction of the alleged physical changes at 
Unit 1 that are at issue in this proceeding was commenced and completed in 
1996. Construction of the alleged physical changes at Unit 2 that are at is­
sue in this proceeding was commenced and completed in 1994.

John Sevier Unit 3. This unit is a 135-MW coal-fired steam boiler located 
near Rogersville, Hawkins County, Tennessee. It began commercial opera­
tion in 1956. Construction on the alleged physical changes that are at issue 
in this proceeding was commenced and completed in 1986.

Kingston Unit 6 and Unit 8. Each unit is a 200-MW coal-fired steam boiler 
located near Kingston, Roane County, Tennessee. Both units began com­
mercial operation in 1955. Construction of the alleged physical changes at 
Unit 6 that are at issue in this proceeding was commenced and completed in 
1989. Construction of the alleged physical changes at Unit 8 that are at is­
sue in this proceeding was commenced in late 1989 and completed in early 
1990.

Shawnee Unit 1 and Unit 4. Each unit is a 175-MW coal-fired steam boiler 
located in McCracken County, Kentucky, which began commercial opera­
tion in 1953. Construction of the alleged physical changes at Unit 1 that are 
at issue in this proceeding was commenced in 1989 and completed in 1990. 
Construction of the alleged physical changes at Unit 4 that are at issue in 
this proceeding was commenced and completed in 1990.
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• Widows Creek Unit 5. This unit is a 141-MW coal-fired steam boiler lo­
cated in Jackson County, Alabama, which began commercial operation in 
1954. Construction of the alleged physical changes at issue in this proceed­
ing was commenced in late 1989 and completed in early 1990.

B. Procedural Background

1. The Issuance of the Compliance Order and Initial Consultation 
Between the Region and TVA

The Region originally issued the Compliance Order on November 3, 1999.® 
The Region amended the Compliance Order several times, with a substantial 
amendment and restatement on April 10, 2000. The amendments to the Compli­
ance Order made in April 2000 added more detailed findings, but did not change 
the central conclusion that TVA violated the CAA with respect to physical 
changes made to nine of its coal-fired electric power plants.

In particular, the Compliance Order, as amended, found that TVA violated 
the CAA when it made certain physical changes to fourteen of the boiler units at 
nine of its power plants without having first obtained permits under the CAA au­
thorizing TVA to commence construction or modification of the plants. The Com­
pliance Order found that TVA thus violated the CAA’s PSD, nonattainment NSR, 
and NSPS requirements.

The Compliance Order also directed TVA to undertake certain actions to 
come into compliance with the CAA. In particular, the Compliance Order re­
quired TVA to undertake the following specific actions: (1) provide a detailed 
schedule for achieving compliance with all PSD and nonattainment NSR require­
ments; (2) provide a schedule for achieving compliance with the NSPS for those 
units found to be in violation of those requirements; (3) enter into a Federal Facil­
ities Compliance Agreement; (4) submit to the appropriate federal, state, and local 
agencies, permit applications under the applicable NSR programs for those modi­
fications made in violation of the CAA; (5) conduct an audit of each of its coal- 
fired plants identifying other physical changes made to those plants for which 
TVA was required to have permits but which were made without such permits; 
(6) provide a schedule for achieving compliance with respect to any additional 
violations identified in TVA’s audit of its coal-fired plants; and (7) for any reduc­
tions in sulfur dioxide that result from pollution control equipment added pursuant

® Prior to the issuance of the original Compliance Order, EPA Enforcement sent TVA a letter 
dated July 9, 1999, alleging that TVA had violated the CAA when it performed various replacement 
projects at its plants without the appropriate NSR permits. In this letter, EPA Enforcement requested a 
meeting with representatives of TVA to discuss these allegations. See TVA Response to Initial Brief, 
Ex. V.
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to the Compliance Order, retire sulfur dioxide allowances equivalent to such re­
ductions and be prohibited from using such reductions or selling them to any 
other utility.

After the Compliance Order was originally issued in November 1999, TVA 
requested a conference with Regional Administrator Hankinson, and a meeting 
was held on December 20, 1999. At that meeting, TVA submitted a brief (the 
“December 1999 Brief’) describing its objections to the Compliance Order and 
requested that the Agency withdraw and reconsider the Compliance Order. 
Briefly, TVA argued that its projects were not “modifications” of the respective 
units on the ground that the particular physical changes were “routine mainte­
nance, repair, and replacement” within the meaning of the applicable regulations, 
and it provided an extensive discussion of various statements attributed to EPA 
regarding the meaning of the phrase “routine maintenance, repair, and replace­
ment.” December 1999 Brief at 7-22. In its December 1999 Brief, TVA also ar­
gued that none of the physical changes made to its coal-fired plants resulted in a 
“significant net emissions increase.” Id. at 23-31. Finally, TVA argued that the 
actions required of it by the original version of the Compliance Order are not 
authorized by the CAA. Id. at 32-35.

2. Administrator s Delegation to the Board

On May 4, 2000, the Administrator issued a memorandum to the Board 
(“Administrator’s Memorandum”) directing that the Board conduct appropriate 
proceedings upon reconsideration of the Compliance Order, assuming that Re­
gional Administrator Hankinson decided that the Compliance Order should be re- 
considered.’^ The Administrator also requested that the Board issue a final deci­
sion on behalf of the Agency by September 15, 2000. The Administrator’s 
Memorandum requested that EPA Enforcement and TVA be provided an opportu­
nity to conduct limited discovery and provide limited oral testimony, and that the 
administrative record be closed by August 1, 2000.

3. Prehearing Orders by the Board

By order dated May 15, 2000, the Board referred the prehearing and eviden­
tiary hearing proceedings in this case to the Agency’s Office of Administrative 
Law Judges. The Board’s May 15 Order requested that the Administrative Law 
Judge assigned to the case present to the Board a complete record of the prehear­
ing and evidentiary hearing proceedings by August 1, 2000. The May 15 Order 
also stated that, in conducting the prehearing and evidentiary hearing proceedings, 
the Administrative Law Judge was to look for guidance to the Consolidated Rules

’ Regional Administrator Hankinson subsequently granted reconsideration by letter dated May 
4, 2000.
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of Practice set forth at 40 C.F.R. part 22.^ Thereafter the Chief Administrative 
Law Judge appointed Administrative Law Judge Andrew S. Pearlstein to preside 
over the prehearing and evidentiary hearing proceedings in this case.

The Board’s May 15 Order also stated that the Board retained jurisdiction of 
this matter to conduct additional proceedings concurrently with the prehearing 
and evidentiary hearing proceedings discussed above. In particular, to facilitate 
the timely resolution of this matter, the Board directed that TVA and EPA En­
forcement file briefs on certain issues, including briefs regarding the allocation of 
the burden of proof on the various claims and defenses asserted by the parties and 
briefs discussing the circumstances under which the law requires the owner or 
operator of a source to obtain (a) a PSD permit pursuant to 40 C.F.R. § 52.21, or 
pursuant to the applicable SIP, (b) a nonattainment NSR permit, and (c) a “minor 
NSR permit.” The Board’s Order also required EPA Enforcement to respond to 
various arguments made by TVA in its December 1999 Brief. After receiving 
briefs from the parties regarding allocation of the burdens of production and per­
suasion on the claims and defenses raised by the parties, in order to provide gui­
dance to the parties during the evidentiary hearing, the Board issued an order 
dated July 3, 2000, regarding the allocation of such burdens.

On May 17, 2000, TVA filed a motion seeking rescission of the Board’s 
May 15 Order. In essence, TVA argued that the schedule set forth collectively in 
the Administrator’s Memorandum, the May 15 Order and an order issued by 
Judge Pearlstein on May 17 did not provide TVA a full and fair opportunity to 
understand the allegations on which EPA Enforcement intended to focus in this 
proceeding and the basis for these allegations, and to test the rationale of EPA’s 
allegations. EPA Enforcement opposed the motion. The Board denied that motion 
by order dated June 2, 2000, holding, inter alia that this proceeding is not a for­
mal part 22 proceeding, that TVA is not entitled to discovery, and that the sched­
ule in this proceeding has granted TVA significantly greater discovery and hear­
ing rights than required by CAA § 113(a), 42 U.S.C. § 7413(a). By motion dated 
July 3, 2000, TVA renewed its motion to rescind on the grounds that events sub­
sequent to June 2, 2000, demonstrated that this proceeding is “unfair” to TVA. 
After receiving a response from EPA Enforcement, the Board denied TVA’s re­
newed motion to rescind by order dated July 7, 2000.’

* The Board’s May 15 Order also stated that the Administrative Law Judge was not being 
requested as part of this referral to make, or recommend, findings of fact or conclusions of law at the 
conclusion of the hearing in this matter; rather, we stated that the Board would make findings as 
necessary and appropriate upon receipt from the Administrative Law Judge of the record of the 
proceeding.

’ In our view, the material issues were developed sufficiently to allow for an informed deci­
sion on our part, and we do not believe that TVA has been prejudiced during this reconsideration 
process by the pace of the proceedings.
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4. Judge Pearlstein’s Prehearing Orders

On May 17, 2000, Judge Pearlstein entered an initial order governing the 
conduet of the prehearing and evidentiary hearing proceedings. Judge Pearlstein’s 
May 17 Order, among other things, allowed the parties to begin discovery imme­
diately “on a voluntary, cooperative basis * * * to the maximum extent possible,” 
and it established a schedule for the parties to provide a prehearing information 
exchange of the type contemplated by 40 C.F.R. § 22.19. Judge Pearlstein’s May 
17 Order also scheduled a prehearing conference in early June 2000 and tenta­
tively scheduled the evidentiary hearing on eight days in mid-July 2000.'°

At the prehearing conference, which was held on June 7, 2000, in Knox­
ville, Tennessee, the parties agreed to a revised schedule for prehearing ex­
changes, a schedule for the parties to submit discovery disputes to Judge Pearl­
stein for resolution, and a schedule for the evidentiary hearing, providing for it to 
begin on July 11, 2000. Summary of Prehearing Conference (ALJ, June 9, 2000). 
Judge Pearlstein also stated, consistent with the Board’s orders, that generally 
there is no right per se to discovery in Agency administrative proceedings and that 
any discovery disputes would be determined by the standards set forth in 
40 C.F.R. § 22.19(e). Id. at 1.

During June, the parties submitted various discovery disputes to Judge 
Pearlstein concerning their requests for production of documents and interrogato­
ries propounded to each other. On June 29, 2000, Judge Pearlstein issued an or­
der, titled “Rulings and Guidelines on Discovery,” in which he discussed the dis­
covery disputes raised by the parties as of that date. In that order. Judge Pearlstein 
noted as follows:

In addition, Judge Pearlstein’s May 17 Order directed TVA to file an “answer” to the allega­
tions of the Compliance Order, thereby treating the Compliance Order as functionally equivalent to a 
complaint for the purposes of framing the issues for the evidentiary hearing. In its answer to the Com­
pliance Order, dated May 26, 2000, TVA asserted several affirmative defenses, including statute of 
limitations (TVA’s Answer to EPA’s Fourth Amended Order and Request for Information (“TVA An­
swer”) 106), and failure on EPA Enforcement’s part to issue an “adequate and reasonably intelligible 
Notice of Violation 30 days in advance of bringing this proceeding as required by 42 U.S.C. § 7413.” 
TVA Answer TJ 113. TVA did not reassert these two defenses in its post-hearing briefs and, for those 
reasons TVA appears to have abandoned them. In any event, neither defense is meritorious. By its 
terms, the statute of limitations at 28 U.S.C. § 2462 applies only to actions for fines and penalties. In 
this case, where the government is only seeking equitable or injunctive relief and not a penalty within 
the meaning of § 2462, the claims are not time limited. See United States v. Telluride Co., 146 F.3d 
1241, 1248 (HU Cir. 1998); United States v. Banks, 115 F.3d 916, 919 (11'*’ Cir. 1997), cert, denied. 
522 U.S. 1075 (1998), reh’g denied, 523 U.S. 1041 (1998). Moreover, we have reviewed the notice of 
violation issued by EPA Enforcement to TVA on or about March 9, 2000, and are unpersuaded that it 
fails to comply with the statutory notice requirement set forth in CAA § 113(a), 42 U.S.C. § 7413(a).
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[A]s the parties are aware, the vast bulk of discovery in this case must 
be accomplished on a voluntary basis. The river of discovery is flow­
ing and can only be slightly nudged to one side of the channel or the 
other by these rulings or guidelines.

Rulings and Guidelines on Discovery at 2. Judge Pearlstein also stated that “[i]t 
must also be remembered that this is a proceeding to reconsider an administrative 
compliance order. * * * This is not a federal court action or even a standard Part 
22 administrative enforcement proceeding.” Id. at 3. Judge Pearlstein observed 
that the parties would not have time in this proceeding to produce and review 
large volumes of documents and that “[t]he parties’ resources would best be de­
voted to preparing their own cases and analyzing the actual evidence proposed by 
the opposing party as revealed in the prehearing exchange.” Id. at 3-4.

In turning to the parties’ arguments, Judge Pearlstein largely sustained EPA 
Enforcement’s objections that TVA’s document requests were “vague and likely to 
include an unreasonably large number of documents of little or no probative 
value.” Id. at 4. Judge Pearlstein also held that “TVA has not shown generally that 
many of the categories of documents it is seeking will have significant probative 
value on a disputed issue of material fact in this proceeding.”” Id.

5. The Evidentiary Hearing

Judge Pearlstein began the evidentiary hearing on the morning of July 11, 
2000, and completed the hearing in the evening of July 17, 2000. At the request of 
the Board, the evidentiary hearing was recorded on video tape as well as by tran­
script.” At the evidentiary hearing, EPA Enforcement called four witnesses and

" Given the volume of relevant evidence in the record pertaining to each of the issues, we do 
not disagree with Judge Pearlstein’s conclusions in this regard.

On September 14, 2000, as the Board was completing this order, TVA filed an “Errata 
Sheet” regarding the transcript of the hearing in this matter (July 11 to 17, 2000). The Errata Sheet 
consists of twenty-four pages of changes that TVA apparently would like to have made to the tran­
script, accompanied by largely handwritten changes to the 1,105 page transcript. TVA, however, did 
not file a motion seeking approval of the suggested changes. We have previously stated that the 
Agency’s Consolidated Rules of Practice, 40 C.F.R. Part 22, should be considered as guidance in the 
evidentiary hearing phases of this proceeding. May 15 Order at 2. Those rules provide that “[a]ny party 
may file a motion to conform the transcript to the actual testimony within 30 days after receipt of the 
transcript, or 45 days after the parties are notified of the availability of the transcript, whichever is 
sooner.” 40 C.F.R. § 22.25. Under the guidance of this rule, we conclude that TVA’s Errata Sheet 
must be rejected. TVA has made no showing that its submission is timely under the rule. (Moreover, 
we find that it is unreasonable for TVA to file its proposed Errata Sheet one day prior to the date on 
which a final decision was expected in this matter.) TVA also failed to file a motion seeking to con­
form the transcript to the “actual testimony.” After reviewing relevant portions of the videotape, we 
find that several of TVA’s suggested changes do not seek to conform the transcript to the actual testi- 

Continued 
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introduced more than 300 exhibits. Briefly, EPA Enforcement called the follow­
ing four witnesses who testified regarding the following subjects:

1. Joseph Van Gieson, who provided a general description of the boilers of 
coal-fired electrical power plants and air emissions analysis. Mr. Van Gieson also 
provided testimony regarding the operation and mechanics of coal-fired electric 
generating units and emissions estimation techniques and calculation of emissions 
from coal-fired power plants. Mr. Van Gieson prepared written testimony, which 
was submitted prior to the hearing and admitted into evidence at the hearing as 
EPA Enforcement Ex. 277.

2. Donald Randolph, who testified regarding his experience in various roles 
as a former employee and manager in TVA’s maintenance department, including 
his experience with boiler maintenance projects at TVA. Mr. Randolph provided 
detailed testimony regarding the project at Widows Creek Unit 5. Mr. Randolph, 
who was subpoenaed to appear by EPA Enforcement, did not submit written 
testimony.

3. Michael J. Majoros, Jr., who testified regarding accounting rules applica­
ble to public utility companies and classification of their assets and expenses. Mr. 
Majoros prepared written testimony, which was submitted prior to the hearing and 
admitted into evidence at the hearing as EPA Enforcement Ex. 280. In general, 
Mr. Majoros testified regarding the accounting records of the costs associated 
with the particular generating units at issue in this case and the accounting of the 
expenses associated with the fourteen physical changes at those units.

4. Alan Michael Hekking, who testified regarding maintenance of coal-fired 
electric power plants. Based on his experience as a former TVA plant manager, 
Mr. Hekking prepared written testimony, which was submitted prior to the hear­
ing and admitted into evidence at the hearing as EPA Enforcement Ex. 279. Mr. 
Hekking also provided more detailed testimony regarding the reheater replace­
ment project at Allen Unit 3.

At the evidentiary hearing, TVA called five witnesses and introduced thir­
teen exhibits including attachments. Briefly, TVA called the following witnesses 
who testified regarding the following subjects:

1. Jerry Golden, who testified about TVA’s practices with respect to mainte­
nance, repair, and replacement. Mr. Golden prepared written testimony, which

(continued)
mony, but, remarkably, instead seek to add words or phrases that clearly were not spoken by the 
witnesses. See, e.g., suggested changes to Tr. at 735, 766. Although, based on our preliminary review 
of TVA’s proposed changes for purposes of determining whether to accept the substitutions, we have 
found nothing that would affect our decision, for the foregoing reasons, we reject this submission. 
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was submitted prior to the hearing and admitted into evidence at hearing as TVA 
Ex. 4.

2. James Callahan, who testified on the accounting rules regarding the capi­
talization of plant-related expenditures and their implications under the CAA. Mr. 
Callahan prepared written testimony, which was submitted prior to the hearing 
and admitted into evidence at the hearing as TVA Ex. 6.

3. Gordon George Park, who testified regarding TVA’s environmental com­
pliance practices. Mr. Park prepared written testimony, which was submitted prior 
to the hearing and admitted into evidence at the hearing as TVA Ex. 5.

4. Donald Price Houston, who testified regarding the data and calculations 
of emissions at the nine units at issue. Mr. Houston prepared written testimony, 
which was submitted prior to the hearing and admitted into evidence at the hear­
ing as TVA Ex. 9.

5. Joseph R. Bynum, who testified regarding TVA’s power system, includ­
ing load demand, TVA’s overall maintenance philosophy, TVA’s Fossil and 
Hydro Unit Evaluation and Modernization Program (“FHUEM”) report and the 
implications to TVA if EPA’s regulatory interpretation should apply. Mr. Bynum 
prepared written testimony, which was submitted prior to the hearing and admit­
ted into evidence at the hearing as TVA Ex. 12.

On July 17, 2000, Judge Pearlstein concluded the hearing and sent the com­
plete record to the Board for its decision on reconsideration.

6. Filings Before the Board

Pursuant to the Board’s May 15 Order, the parties entered into and filed a 
comprehensive stipulation as to the air quality designation (as either attainment or 
nonattainment of the NAAQS) in the areas of TVA’s plants at the time of the 
various projects. See Joint Stipulations of Applicable Regulations and Attainment 
Status (August 2, 2000) (“Regulation Stipulation”). In the Regulation Stipulation, 
the parties also stipulated to the SIP provisions and federal regulations applicable 
during the relevant time periods. The parties attached copies of the SIP and fed­
eral regulation texts to the Regulation Stipulation in numbered tabs from 1 to 23. 
Id. Throughout this decision, we will generally refer to the Regulation Stipulation 
and the numbered tabs as citations for the relevant regulatory text.

Currently, the Board has before it EPA Enforcemenfs, TVA’s, and non­
parties Southern Alliance for Clean Energy and Natural Resource Defense Coun­
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cil’s (“SACE/NRDC”)' ’ briefs on the merits of the Compliance Order, which total 
more than 600 pages in length. These briefs include: the Initial Brief of EPA En­
forcement filed June 15, 2000 (“EPA Initial Brief’); Brief of the Tennessee Valley 
Authority in Response to the Initial Brief of EPA Enforcement, filed July 5, 2000 
(“TVA Response to Initial Brief’); Post-Hearing Brief for SACE/NRDC, filed Au­
gust 4, 2000; EPA Enforcement’s Post-Trial Memorandum, filed August 4, 2000 
(“EPA Enforcement Post-Hearing Brief’); Initial Post-Hearing Brief of the Ten­
nessee Valley Authority, filed August 4, 2000 (“TVA Post-Hearing Brief’); EPA 
Enforcemenfs Post-Hearing Reply Brief, filed August 11, 2000 (“EPA Enforce­
ment Reply Brief’) and the Response Post-Hearing Brief of the Tennessee Valley 
Authority, filed August 11, 2000 (“TVA Reply Brief’). On July 31, 2000, Bab­
cock and Wilcox Company, which is not a party in this matter, also filed a docu­
ment entitled “Amicus Curiae Filing of the Babcock and Wilcox Company” with­
out leave from the Board to do so.'^

Additionally, TVA has filed with the Board two motions'’ to compel further 
discovery. See Motion of Tennessee Valley Authority to Compel Discovery, filed 
July 11, 2000 (“TVA’s Motion to Compel Discovery”); Second Motion of the 
Tennessee Valley Authority to Compel Discovery, filed July 31, 2000 (“TVA’s 
Second Motion to Compel Discovery”); and the Reply Memorandum in Support 
of Motion of Termessee Valley Authority to Compel Discovery, filed July 31, 
2000 (“TVA’s Reply Memo Supporting Motion to Compel Discovery”).

In these motions, TVA requests the Board to compel EPA Enforcement to 
“comply with the Discovery Order and to produce certain relevant documents.” 
See, e.g., TVA’s Second Motion to Compel Discovery at 1. Further, in TVA’s 
second motion to compel, TVA requests the Board to compel EPA Enforcement 
to produce additional documents because the documents EPA Enforcement pro­
duced through discovery revealed additional documents not produced and because 
EPA Enforcement raised additional claims at the hearing that were not included in 
the Compliance Order. See id. at 1. EPA Enforcement has responded to TVA’s

” The Board granted SACE/NRDC the opportunity to submit non-party briefs, essentially as 
an amicus, under the rules generally applicable to Agency administrative enforcement proceedings. 
See Order Denying Motion to Intervene, Granting Leave to File Non-Party Briefs, and Scheduling 
Post-Hearing Briefing (EAB, June 16, 2000).

EPA Enforcement objects to the Babcock & Wilcox filing on the grounds that it was not 
properly filed and that it contains mostly factual assertions that should have been submitted into evi­
dence at the hearing in order to allow an opportunity for cross examination. We find that Babcock & 
Wilcox filed this document without leave of the Board and failed to properly serve the parties. Addi­
tionally, the facts asserted in the document were facts that should have been introduced as evidence at 
hearing. See Order Denying TVA Motion to Rescind Scheduling Orders at 14 (EAB, June 2, 2000). 
Accordingly, we strike this filing from the record and will not consider it further.

'5 The first motion was submitted during the hearing, and Judge Pearlstein requested that the 
Board rule on it. The second motion was submitted after the close of the hearing.
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discovery motions. See EPA Enforcement’s Response in Opposition to Tennessee 
Valley Authority’s Motion to Compel Discovery, filed July 17, 2000 (“EPA En­
forcement Response to Motion to Compel’’); and EPA Enforcement’s Response in 
Opposition to Tennessee Valley Authority’s Second Motion to Compel Discovery 
and TVA’s Reply Memorandum in Support of Its Motion to Compel Discovery, 
filed August 17, 2000 (“EPA Enforcement’s Response to TVA’s Second Motion to 
Compel Discovery”). Because we do not see the additional discovery sought by 
TV A as ultimately leading to the addition of evidence adding significant proba­
tive value to the substantial information already in the record relating to these 
issues, we deny both of TVA’s motions to compel discovery.'®

EPA Enforcement has also filed a motion with the Board to compel the 
return of documents which EPA Enforcement alleges are privileged. See Motion 
to Compel the Return of Privileged Documents Inadvertently Produced (July 25, 
2000) (“EPA Enforcement’s Motion to Compel Return of Privileged Documents”); 
see also Reply Supporting Its Motion to Compel the Return of Privileged Docu-

The Board denies both motions to compel further discovery for the following reasons. Ini­
tially, we note that the Compliance Order was issued pursuant to sections 113(a) and 167 of the CAA, 
42 U.S.C. §§ 7413(a), 7477, which do not provide for any discovery. See Order Denying TVA Mo­
tion to Rescind Scheduling Orders (June 2, 2000). To the extent discovery has been allowed in this 
proceeding, we have used the standards set forth in 40 C.F.R. § 22.19(e) to guide the discovery pro­
cess. Id. at 13.

The Board finds that EPA Enforcement has produced a large portion of the documents re­
quested in TVA’s motions to compel. In particular, EPA Enforcement has produced NSR determina­
tions, including but not limited to those in the Agency’s publically available “NSR Prevention of Sig­
nificant Deterioration and Nonattainment Area Notebooks.” With respect to those documents TVA 
requested that EPA has not produced, we find that TVA’s motions to compel fall short of satisfying the 
provisions of 40 C.F.R. § 22.19(e), seek information that is largely cumulative of other information 
in the record, and reassert discovery disputes largely resolved by Judge Pearlstein in his Rulings and 
Guidelines on Discovery.

Specifically, TVA’s motions do not address with enough specificity the requirement that such a 
motion for further discovery be granted only if it “seeks information that has significant probative 
value on the disputed issue of material fact relevant to liability or relief sought.” See 
40 C.F.R. § 22.19(e). TVA fails to identify thesignijicant probative value of the documents re­
quested, and, as Judge Pearlstein wrote in the order, we are unwilling to presume to which issues the 
documents relate. See Rulings and Guidelines on Discovery at 4.

Furthermore, the documents that TVA seeks are, for the most part, cumulative of the already 
extensive evidence in the record. As Judge Pearlstein observed, considerable discovery has taken place 
on a voluntary basis. In fact, EPA Enforcement states that it has produced approximately 135,000 
pages to TVA. See EPA Enforcement’s Motion to Compel Return of Privileged Documents (July 25, 
2000). TVA has not shown how the documents sought are not otherwise cumulative.

Finally, TVA’s motions also seek documents that go beyond Judge Pearlstein’s Rulings and 
Guidelines on Discovery (e.g., state documents from states where no TVA plants are located). We 
accord significant deference to an Administrative Law Judge’s discovery rulings. In re Chempace 
Corp., 9 E.A.D. 119 (EAB 2000), and are unpersuaded by TVA’s arguments for additional discovery. 
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merits Inadvertently Produced (Aug. 18, 2000) (“EPA Enforcement’s Response to 
Motion to Compel Return of Privileged Documents"). TVA has responded to this 
motion by filing two briefs in opposition: Opposition of Tennessee Valley Au­
thority to EPA Enforcement’s Motion to Compel the Return of Privileged Docu­
ments Inadvertently Produced (July 31, 2000) (“TVA’s Response to EPA Enforce­
ment’s Motion to Compel Return of Privileged Documents”), and Reply of 
Tennessee Valley Authority to EPA Enforcement’s Motion to Compel the Return 
of Privileged Documents Inadvertently Produced (Aug. 31, 2000) (“TVA’s Reply 
to EPA Enforcement’s Motion to Compel Return of Privileged Documents”).’’

” EPA Enforcement requests that TVA be compelled to return six documents that allegedly 
were “inadvertently released" by EPA Enforcement to TVA during the course of discovery. Each of 
those six documents is an internal EPA memorandum related to inspections, enforcement reviews or 
other regulatory action with respect to power plants owned by Tampa Electric Company. As authority 
for its request, EPA Enforcement cites allegedly applicable case law regarding when a party waives its 
privilege as well as the “Protective Order,” which was signed by both EPA Enforcement and TVA and 
then issued by Judge Pearlstein on July 6, 2000. In a subsequent pleading, EPA Enforcement states 
that four of the documents were not inadvertently released, but instead were “mistakenly” released. 
Reply Supporting Motion to Compel Return of Privileged Documents, at 4 n.4. In opposing EPA 
Enforcement’s request, TVA argues that the Protective Order does not apply to EPA Enforcement's 
privilege claims and that, under applicable law, EPA Enforcement has waived any privilege.

Upon review we conclude that the Protective Order does govern whether the documents identi­
fied by EPA Enforcement are to be treated as confidential. The Protective Order applies to “Confiden­
tial Information,” which is defined as documents or other information marked as confidential and 
which “a Party believes in good faith * * * is entitled to confidential treatment pursuant to 40 C.F.R. 
Part 2.” Protective Order 2. Included among the types of information entitled to confidential treat­
ment under Part 2 are “[i]nter-agency or intra-agency memorandums or letters which would not be 
available by law to a party other than an agency in litigation with an agency.” 
40 C.F.R. § 2.118(a)(5). Even if information has not been marked as confidential in the manner re­
quired by the Protective Order and has been inadvertently disclosed, such information may nonethe­
less be treated as Confidential Information pursuant to the procedures governing inadvertent disclosure 
identified in paragraph 10 of the Protective Order.

Applying these standards here, we conclude that five of the documents identified by EPA En­
forcement in its Motion are not entitled to protection as Confidential Information under the terms of 
the Protective Order. Paragraph 10 only applies to “inadvertent or unintentional disclosure.” EPA En­
forcement has admitted that “[f]our of the six documents were intentionally released to TVA.” Inten­
tional release is, in our view, the opposite of inadvertent, and is the essence of a knowing waiver. EPA 
Enforcement has only identified the four intentionally released documents as “enforcement inspection 
reports at Tampa Electric Company (‘TECO’) facilities.” Reply Supporting Motion to Compel Return 
of Privileged Documents at 4 n.4. Absent a better description of the four intentionally released docu­
ments, we rely upon TVA’s statement that five of the six documents were found by TVA in a file titled 
“Region 4 TECO Inspection Reports.” TVA’s Opposition to Privilege Document Motion at 13. These 
five documents shall be treated as intentionally released and not entitled to treatment as Confidential 
Information under the Protective Order. As to the last document, bates range EPAOEC 
049391 — 049406, EPA Enforcement has demonstrated that it was inadvertently disclosed and that it 
is the type of internal Agency memorandum entitled to confidential treatment under 40 C.F.R. Part 2. 
Therefore, this document is entitled to treatment as Confidential Information under the terms of the 
Protective Order and must not be disclosed by TVA, or its attorneys, to any third party.
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Finally, through EPA Enforcement’s Post-Hearing Reply Brief, EPA En­
forcement objected to several documents that TVA had attached to its post-hear­
ing brief® TVA responded to EPA Enforcement’s objections in its August 17, 
2000 filing, Tennessee Valley Authority’s Response to EPA Enforcement’s Objec­
tions Regarding the Scope of the Factual Record. For reasons stated in note 18, 
we deny EPA Enforcement’s request to exclude those documents.

III. DISCUSSION

As noted above, the parties have raised a variety of legal and factual issues 
primarily relating to whether the changes made by TVA to its plants fall within 
the “routine maintenance, repair, and replacement” exception and whether those 
changes result in an emissions increase. In this part of our decision, we will dis­
cuss the issues raised by the parties and explain our conclusions. We begin by 
summarizing our conclusions.

A. The Compliance Order Must Be Sustained in Part and Vacated in
Part

As discussed more fully below, based on the record of this reconsideration 
proceeding, we find that in a number of respects the Compliance Order cannot be 
sustained. In particular, EPA Enforcement has, during the course of this proceed­
ing, abandoned certain allegations made in the Compliance Order. Moreover, as 
discussed below, we conclude that the record does not support a number of the 
allegations of increased emissions. On the other hand, in several important re­
spects, we find that the Compliance Order must be sustained.

We reject TVA’s primary defense — that all of the projects were under­
taken as routine maintenance, repair, and replacement — for the reasons stated in 
Part III.C below. In summary, we conclude that EPA Enforcement has met its 
burden of establishing that each of the fourteen projects constitutes a physical 
change under the statute and applicable regulations. After reviewing the statutory 
goals, legislative history, and case law regarding NSR, the Board finds, as dis­
cussed below, that the four factor test EPA Enforcement advocates for determin­
ing whether a project falls within the routine maintenance, repair, and replace­
ment exception is reasonable and consistent with the statute, regulations, and case

” EPA Enforcement has objected to a number of tables and attachments that were included in 
TVA’s Post-Hearing Brief, on the grounds that TVA submitted them after the close of the record on 
August 1, 2000. EPA Enforcement requests that the Board exclude those documents from the record. 
Although the documents were submitted after August 1, 2000, we find that the majority of the docu­
ments TVA included in its Post-Hearing Brief have little probative value to the case at hand and EPA 
Enforcement will not be prejudiced by these late submissions. Therefore, we will not exclude those 
documents from the record. 
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law. Further, the Board rejects, as inconsistent with the statute, regulations, and 
case law, TVA’s interpretation of the routine maintenance, repair, and replace­
ment exception. TVA’s view of the breadth of the exception would, in our view, 
swallow the rule that subjects existing sources to the requirement to install mod­
em pollution controls when physical changes that increase emissions are made to 
these plants.

We then apply the four factor test to the projects at issue to determine 
whether the projects are within the scope of the exception. In doing so, we find 
that TVA has not met its burden of establishing that these projects are within the 
ambit of “routine maintenance, repair, and replacement” and therefore exempt 
from NSR’s permitting requirements. TVA has also raised a fair notice defense 
and an improper rulemaking defense to EPA Enforcement’s use of its interpreta­
tion of routine maintenance, repair, and replacement. We find both defenses must 
fail for the reasons stated in Part III.C below. TVA has not established on the 
record in this case that the interpretation of the regulatory exception advocated by 
EPA Enforcement was not “ascertainably certain” from the regulation’s text and 
its statutory context. TVA’s assertion that EPA has changed its interpretation of 
the exception without proper notice and comment rulemaking likewise fails.

Although we reject TVA’s primary defense, we nevertheless conclude, as 
discussed below, that the Compliance Order can be only partially sustained and 
must be vacated in a number of respects because of a lack of proof, particularly 
proof of increases of pollutant emissions. First, the Region alleged in the Compli­
ance Order that, as a result of the changes made by TVA to Paradise Unit 3, TVA 
allegedly violated the NSPS. Compliance Order 95-98. In its Post-Hearing 
Brief, EPA Enforcement states that EPA Enforcement “is withdrawing the NSPS 
violation for Paradise Unit 3.” EPA Enforcement Post-Hearing Brief at 163 n.l02. 
Thus, the allegations regarding Paradise Unit 3’s violation of the NSPS must be 
vacated.

Second, with respect to Colbert Unit 5, the Region alleged that TVA failed 
to comply with “the [NSPS] emission standards, testing, notification, record keep­
ing, and reporting requirements.” Compliance Order 102. However, EPA En­
forcement introduced no evidence as to whether the post-change emissions from 
Colbert Unit 5 exceeded the emissions standards of 40 C.F.R. part 60, subpart Da. 
Thus, the allegation that the operation of Colbert Unit 5 violated the emissions 
standard of the NSPS must be vacated.”

” However, for the reasons discussed below in Part III.E, we conclude that the Compliance 
Order must be sustained with respect to the allegations that at Colbert Unit 5 TVA violated the NSPS 
requirements for testing, record keeping, and reporting.
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Third, the Compliance Order alleged that the changes made to each of the 
fourteen units at issue in this proceeding required a minor NSR permit from Ala­
bama, Kentucky, Tennessee, or Memphis/Shelby County and that the failure to 
obtain such minor NSR permits violated the applicable state SIP. Compliance Or­
der 50, 52, 60, 62, 70, 72, 74, 76, 78. In its Post-Hearing Brief, EPA Enforce­
ment does not argue that any of the changes made to the units located in Kentucky 
(Paradise Units 1, 2 and 3, and Shawnee Units 1 and 4) violated the Kentucky 
minor NSR permitting requirements. See EPA Enforcement Post-Hearing Brief at 
83-89. Accordingly, we conclude that EPA Enforcement has abandoned the alle­
gations as to violation of the Kentucky minor NSR permitting requirements with 
respect to the changes made to these five units. Accordingly, in this respect the 
Compliance Order also must be vacated.^®

Fourth, the Compliance Order alleged that each of the changes made to the 
fourteen units at issue resulted in a significant net emissions increase in the emis­
sions of nitrogen oxides (“NOx”), sulfur dioxide (“SO2”), or particulate matter 
(“PM”) requiring PSD and/or nonattainment NSR permitting. Compliance Order 

50, 52, 60, 62, 70, 72, 74, 76, 78. In its Post-Hearing Brief, EPA Enforcement 
fails to argue that the changes to the following units resulted in a significant net 
emissions increase with respect to the following pollutants:

Allan Unit 3 — PM
Cumberland Units 1 and 2 — SO?
John Sevier Unit 3 — PM
Kingston Unit 6 — PM
Paradise Units 1, 2 and 3 — SO2 and PM
Shawnee Units 1 and 4 — PM

See EPA Enforcement Post-Hearing Brief at 73-90. Accordingly, we conclude 
that EPA Enforcement has abandoned the allegations as to violations with respect 
to these pollutants at the identified units. To the extent that the Compliance Order 
intended to allege permitting violations with respect to all three pollutants at each 
unit, the Compliance Order cannot be sustained.

EPA Enforcement has, however, by virtue of the proof it has proffered, not 
abandoned the allegations of violations with respect to the following pollutants at 
the identified units (an “X” indicates that a finding of violation is requested with 
respect to the pollutant):

We discuss the allegations regarding violation of the Alabama, Tennessee, and Mem­
phis/Shelby County minor NSR permitting requirements in Part III.F below and conclude that the 
allegations that TVA violated these requirements must be sustained.
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Chart No. 1

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X X

Colbert Unit 5 X X X

Cumberland Unit 1 X X

Cumberland Unit 2 X X

John Sevier Unit 3 X X

Kingston Unit 6 X X

Kingston Unit 8 X X X

Paradise Unit 1 X

Paradise Unit 2 X

Paradise Unit 3 X

Shawnee Unit 1 X X

Shawnee Unit 4 X X

Widows Creek Unit 5 X X X

EPA Enforcement Post-Hearing Brief at 73-90. In our discussion below, we will 
refer to this chart, which reflects twenty-nine alleged violations, as summarizing 
EPA Enforcement’s requests for findings of violation.

As will be discussed below in Part III.D, EPA Enforcement bases its 
twenty-nine remaining requests for findings of NSR violations upon an emissions 
increase test commonly referred to as the “actual-to-potential” test, which com­
pares actual pre-change emissions (based on the annual average emissions in a 
two-year baseline period) to the maximum potential to emit of the unit if it were 
operated twenty-four hours a day for 365 days in a year. EPA Enforcement bases 
its request for findings of violation on an actual baseline period that is the two 
years immediately preceding the changes made to each of the units. For the rea­
sons stated in Part III.D.4, we conclude that the preponderance of the evidence in 
the record here establishes that another baseline period is more representative in 
this case — the two-year period with the highest emissions within the five year 
period preceding the particular change, not the two years immediately preceding 
the changes. In Part III.D.5, we further note that in the Compliance Order the 
Region stated that actual premodification emissions are compared with “projected 
actual emissions” after the modification, in order to establish an NSR violation.
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Compliance Order | 18. Therefore, we conclude that, given this clearly stated 
predicate in the Compliance Order, that EPA Enforcement should not, on recon­
sideration, be permitted to apply the actual-to-potential test.

In Part III.D.5, we explain why we conclude that a finding of violation for 
failure to obtain a preconstruction permit should be based upon what the source 
owner reasonably could have predicted prior to beginning construction. Applying 
a projected actual emissions test and the more representative baseline period, we 
conclude for the reasons stated in Part III.D.5.C that EPA Enforcement has failed 
to show the requisite emissions increases for a number of the pollutants at some of 
the units for which it had requested a finding of violation. For Widows Creek Unit 
5, we find that EPA Enforcement has failed to show the requisite increase for any 
of the three identified pollutants. In total, considering all pollutants and units for 
which EPA Enforcement either abandoned the NSR claims made in the Compli­
ance Order or failed to sustain its proof, the record does not support the Compli­
ance Order’s allegations with respect to twenty-one alleged violations, considering 
each pollutant at each unit as a separate violation. Accordingly, we are vacating 
these portions of the Compliance Order. However, we also find, as discussed be­
low in Part III.D.5.C (and Part III.E, where SO? emissions from Colbert Unit 5 are 
discussed), that the Compliance Order must be sustained with respect to the 
twenty-one remaining violations of the PSD and/or nonattainment NSR permit­
ting requirements. This includes violations of at least one pollutant for each of the 
fourteen units, except for Widows Creek Unit 5.

In summary, as discussed below, we find that EPA Enforcement has 
demonstrated that TVA violated the PSD and nonattainment NSR permitting re­
quirements with respect to the following pollutants at the identified units:
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Chart No.2

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X

Colbert Unit 5 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X

John Sevier Unit 3 X

Kingston Unit 6 X X

Kingston Unit 8 X X

Paradise Unit 1 X

Paradise Unit 2 X

Paradise Unit 3 X

Shawnee Unit 1 X X

Shawnee Unit 4 X X

We also find, as discussed below, that EPA Enforcement has demonstrated 
that TVA violated the minor NSR permitting requirements of the applicable state 
SIPs with respect to the following pollutants at the identified units:
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Chart No.3

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X X

John Sevier Unit 3 X X

Kingston Unit 6 X X

Kingston Unit 8 X X X

Colbert Unit 5 X X X

Widows Creek Unit 5 X X X

Next, we begin our analysis with a brief discussion of the statutory require­
ments of the Act.

B. General Requirements of the Clean Air Act and Regulations

Many of the principal issues raised by the parties in this case relate to the 
statutory definition of “modification,” which, as we have said, defines when older 
pollution sources, including ones that were constructed before the CAA permit­
ting requirements were enacted, become subject to the pollution control require­
ments of the NSR and NSPS programs. In this part, we will describe the general 
requirements of the CAA that are implicated in this case, with particular emphasis 
on the role of the term “modification” in those general requirements.

1. The National Ambient Air Quality Standards

The CAA is designed to protect and enhance the nation’s air quality. CAA 
§ 101(b)(1), 42 U.S.C. § 7401. The 1970 amendments to the CAA required the 
EPA to promulgate NAAQS to regulate the emission of certain pollutants into the 
atmosphere. The NAAQS are “maximum concentration ‘ceilings’” for particular 
pollutants, “measured in terms of the total concentration of a pollutant in the at­
mosphere.” In re Haw. Elec. Light Co., 8 E.A.D. 66, 72 (EAB 1998). As noted 
above, the air quality of a particular area is expressed in terms of whether the area 
is classified as “attainment,” “unclassifiable,” or “nonattainmenf’ of the NAAQS 
for a particular pollutant. NAAQS have been set for six criteria pollutants: sulfur 
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oxides/’ particulate matter/^ nitrogen dioxide (“NO2”), carbon monoxide, ozone, 
and lead. See 40 C.F.R. §§ 50.4-.12.

In the present case, the parties have stipulated to the attainment classifica­
tion for the areas where TVA’s plants are located during the relevant time. See 
Regulation Stipulation at 5-6. Based on the Regulation Stipulation, it is undis­
puted that, during the time when construction was commenced on the physical 
changes that are at issue in this proceeding, the areas where the Cumberland 
Plant, the Bull Run Plant, the Kingston Plant, and the John Sevier Plant are lo­
cated were designated as attainment for NO2, SO2, and TSP/PMio. Regulation 
Stipulation at 6 2. The Allen Plant is located in an area that was classified in 
1992 (when construction was commenced on the changes at issue here) as nonat­
tainment for ozone and attainment for NO2, SO2, and PMw. Regulation Stipulation 
at 5-6 1. The Colbert Plant is located in an area that was classified in the rele­
vant time frame (1982) as nonattainment for SO2 and attainment for NO2 and 
TSP/PMio. Regulation Stipulation at 6 If 5. The Paradise Plant is located in an area 
that was classified in the relevant time frame (1985) as nonattainment for SO2 and 
TSP and attainment for NO2. Regulation Stipulation at 6 * 3. The Widows Creek 
Plant is located in an area that was classified in the relevant time frame (1989) as 
nonattainment for SO2 and attainment for NO2 and TSP/PMio. Regulation Stipula­
tion at 6 I 5. The Shawnee Plant is located in an area that was classified in the 
relevant time frame (1989 and 1990) as nonattainment for TSP and attainment for 
NO2 and SO2. Regulation Stipulation at 6 4.

2. The NSPS and NSR Statutory Requirements

The CAA prescribes several general methods relevant to this proceeding for 
protecting and enhancing the nation’s air quality, which, as discussed below, be­
come applicable to a particular emissions source if it is “modified” within the 
meaning of the statute and applicable regulations. The CAA requires the EPA to 
promulgate NSPSs limiting emissions from sources of air pollution that EPA de­
termines substantially contribute to the endangerment of public health or welfare. 
CAA § 111(b), 42 U.S.C. § 7411(b). NSPS are technology-based standards set at 
the emission rate that can be achieved by use of the best adequately demonstrated 
technology. CAA § 111(a)(1), 42 U.S.C. § 7411(a)(1). After the effective date of 
an NSPS, owners and operators of “any new source” are prohibited from operating

Sulfur oxides are to be measured in the air as SO2. 40 C.F.R. § 50.4(c).

In 1971, EPA promulgated primary and secondary NAAQS for particulate matter, measured 
as total suspended particulate matter, or “TSP.” In 1987, EPA promulgated a NAAQS for PM designat­
ing particulate matter with an aerodynamic diameter less than 10 microns, or PMio, as a criteria pollu­
tant. Revisions to the National Ambient Air Quality Standards for Particulate Matter, 52 Fed. Reg. 
52,634 (1987) (codified at 40 C.F.R. § 50.6). Thus, at different times NAAQS were measured as TSP 
and PMio.
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the source in violation of the applicable NSPS, CAA § 111(e), 
42 U.S.C. § 7411(e). “New source” is defined as “any source, the construction or 
modification of which is commenced after the publication of regulations * * * 
prescribing a standard of performance under this section which will be applicable 
to such source.” CAA § 111(a)(2), 42 U.S.C. § 7411(a)(2) (emphasis added). 
EPA promulgated an NSPS for electric utility steam generating units, which by its 
terms became applicable to any source that is modified after September 18, 1978. 
40 C.F.R. pt. 60, subpt. Da. Thus, if any of TVA’s coal-fired steam generating 
units were “modified” within the meaning of the NSPS provisions on or after Sep­
tember 18, 1978, that unit was required to comply with the NSPS for electric 
utility steam generating units. As discussed below in Part III.E, EPA Enforcement 
argues that the changes made to Colbert Unit 5 in 1982-1983 were “modifications” 
that triggered the NSPS requirements. EPA Enforcement does not allege, in its 
Post-Hearing Brief, that any other projects triggered the NSPS requirements.

In addition, the CAA, in Title I, parts C and D, requires that owners and 
operators of certain sources of air pollution must obtain permits before beginning 
“construction,” including “modification,” of existing pollution sources. This 
preconstruction permitting requirement is generally referred to as new source re­
view, or NSR. Although the NSPS program is focused on technology require­
ments for source categories, the NSR requirements focus on the location of the 
source and its potential effect on the environment of that locality. Northern Plains 
Res. Council V. EPA, 645 F.2d 1349, 1356 (9* Cir. 1981).

There are several types of NSR permitting requirements at issue in this case. 
Whether a source owner must obtain one of these permits, and which of them 
must be obtained, depends generally on the amount of air pollution to be emitted 
from the unit as a result of the modification and the air quality of the area (based 
on whether the area has or has not attained the NAAQS) in which the source is 
located at the time of the project. The permitting requirements are pollutant-spe­
cific, which means that a facility may emit many air pollutants, but only one or a 
few may be subject to the permitting requirements. In re Haw. Elec. Light Co., 
8 E.A.D. 66, 72 (EAB 1998).

The CAA requires EPA to establish two general types of NSR permitting 
programs. First, in order to prevent significant deterioration of air quality, the 
CAA establishes the PSD permitting program which governs preconstruction per­
mitting in areas that are in “attainmenf’ of the NAAQS or are “unclassifiable.” See 
CAA §§ 160-169, 42 U.S.C. §§ 7470-7492. Second, the nonattainment NSR pro­
gram governs preconstruction permitting in areas that are classified as not in at­
tainment of the NAAQS. See CAA §§ 171-193, 42 U.S.C. §§ 7501-7515. Be-

The Compliance Order also alleged NSPS violations at Paradise Unit 3. As discussed above, 
EPA Enforcement abandoned those alleged violations in its Post-Hearing Brief.
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cause the NAAQS are established on a pollutant specific basis and air quality is 
assessed with respect to each pollutant, it is possible that a source may be subject 
to both the PSD permitting requirements and the nonattainment NSR permitting 
requirements at a single facility if the source is located in an area that is classified 
as “attainment” for some pollutants, but “nonattainment” with respect to other 
pollutants.

The CAA provides, with respect to both the PSD program and the nonat­
tainment NSR program, that “modification” of a major stationary source of an air 
pollutant is unlawful unless the source owner or operator has obtained a precon­
struction permit under the applicable PSD or nonattainment NSR program. CAA 
§§ 165(a), 169(2)(C), 171(4), 172(b) —(c), 42 U.S.C. §§ 7475(a), 7479(2)(C), 
7501(4), 7502(b) — (c). Specifically, CAA section 165(a) prohibits “construction” 
of a facility without a permit, and section 169(2)(C) defines construction as in­
cluding “modification” as defined in section 111(a) of the CAA.^*

Before a permit is issued, among other things, the owner or operator of the 
source must demonstrate, inter alia, that post-modification emissions from the 
source will not violate air quality requirements. Specifically, the owner or opera­
tor must demonstrate that “emissions from * * * operation of such facility will 
not cause, or contribute to, air pollution in excess of [the NAAQS],” among other 
things. CAA § 165(a)(3), 42 U.S.C. § 7475(a)(3). Further, a permit may not be 
issued unless “there has been an analysis of any air quality impacts projected for 
the area as a result of growth associated with such facility.” Id. § 165(a)(6), 
42 U.S.C. § 7410.

3. CAA's Requirement for SIPs (the State Programs)

The CAA contemplates that states may exercise primary responsibility for 
creating plans to maintain and improve the nation’s air quality consistent with the 
requirements of the CAA. Thus, the CAA calls for states to develop state imple­
mentation plans, or SIPs, that provide a plan for attainment of the NAAQs in 
nonattainment areas and for the prevention of significant deterioration in areas 
that are already in attainment or unclassifiable. See CAA §110, 
42 U.S.C. § 7410.

In particular, the CAA requires that a state’s SIP must “include a program to 
provide for * * * regulation of the modification and construction of any station­
ary source within the areas covered by the plan” to assure that the NAAQS are 
achieved. CAA § 110(a)(2)(C), 42 U.S.C. § 7410(a)(2)(C), (emphasis added).

Section 172(b)-(c) requires states to adopt SIPs for nonattainment areas that include provi­
sions requiring permits for the construction of new or modified sources, and section 171(4) defines 
“modified” to have the same meaning as the definition of “modification” set forth in section 111(a).
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Sections 110(a) and 161 of the CAA require states to adopt SIPs that contain 
emission limitations and such other measures as may be necessary to prevent sig­
nificant deterioration of the air quality in areas that have been designated as “at­
tainment” or “unclassifiable” with respect to the NAAQS, Sections 110(a) and 172 
require states to adopt SIPs that, among other things, provide for attainment of the 
NAAQS in “nonattainment” areas. Thus, states are required to promulgate both 
PSD and nonattainment NSR permitting programs as part of their SIPs. The CAA 
also authorizes states to require a third type of permit, known as a minor source 
permit, which is applicable to all source modifications, whether located in attain­
ment or nonattainment areas. CAA § 110(a)(2), 42 U.S.C. § 7410(a)(2).

Each state’s SIP must set forth a permitting program that is at least as strin­
gent as the requirements of the CAA. CAA § 110(a), 42 U.S.C. § 7410(a). EPA 
is charged with reviewing each state’s proposed SIP and determining whether the 
SIP complies with the CAA’s requirements. It must run federal permitting pro­
grams governing PSD and nonattainment NSR permitting in states that do not 
have an approved SIP. CAA § 110(c), (k), 42 U.S.C. § 7410(c), (k). EPA is also 
authorized to enforce the requirements of states’ SIPs. See CAA § 113(a), 
42 U.S.C. § 7413(a) (regarding, among other things, administrative orders to 
comply with SIPs).

In the present case, TVA’s plants were, at various times, subject to the fed­
eral permitting regulations and at other times were subject to SIP permitting pro­
grams run by the States of Alabama, Tennessee, and Kentucky and a local pro­
gram run by Memphis-Shelby County Air Pollution Control Board. Because this 
case involves fourteen projects at nine power plants located in three states, and the 
projects spanned a time period between 1982 and 1996, our discussion of the par­
ticular regulatory requirements at issue in this case will take into account the dif­
ferences in the regulatory language in the different regulatory programs, the 
changes in those regulatory programs over time, and the changes over time in air 
quality of the plant locations (which resulted in changes in attainment classifica­
tion in several areas for particular pollutants)."’

In brief, the applicable state regulations are; Memphis-Shelby County Air Pollution Control 
Regulation art. I, div. IV, §§ 16-77, S1200-3-9-.01, 16-46, 16-47, §§ 16-48 (Regulation Stipulation tab 
1); Rules of Tennessee Department of Public Health Bureau of Environmental Health Services Divi­
sion of Air Pollution Control, ch. 1200-3-9-.01, rule 1200-3-2-.01 (Regulation Stipulation tabs 2-5); 
401 Kentucky Air Regulations (“KAR”) 51:050, 50:010, 51:017 (Regulation Stipulation tabs 6-8, 11­
13); Alabama Department of Environmental Management (“ADEM”) Regulation 16.4 (Regulation 
Stipulation tabs 14-15); ADEM Regulation 16.3.2 (Regulation Stipulation tab 15); ADEM Regulation 
1.2 (Regulation Stipulation tab 21).
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4. The Statutory Definition of “Modification”

Although the particular language of the applicable regulatory program nec­
essarily governs our determination of whether the alleged violations in fact oc­
curred, the PSD, nonattainment NSR, and NSPS violations alleged in this case 
arise under the same operative language of the CAA: the definition of the term 
“modification,” which, as noted, prescribes what construction activity must have a 
permit and what construction activity does not require a permit. This same defini­
tion of “modification” also defines when an existing source becomes subject to the 
NSPS requirements. CAA § 111(a)(2), 42 U.S.C. §7411(a)(2) (defining “new 
source” as “any stationary source, the construction or modification of which” is 
commenced after an identified date).

“Modification” for the purposes of the CAA’s NSPS, SIP, PSD and nonat­
tainment NSR requirements is defined in the statute as follows:

The term “modification” means any physical change in, or change in 
the method of operation of, a stationary source which increases the 
amount of any air pollutant emitted by such source or which results in 
the emission of any air pollutant not previously emitted.

CAA § 111(a)(4), 42 U.S.C. § 7411(a)(4). For our purposes, this definition con­
tains two primary parts: (1) there must be a “physical change in * * * [a 
source]”^^ and (2) the change must “increase[] the amount of any air pollutant 
emitted [by such a source].” JVEPCO, 893 F.2d at 907 (quoting 
42 U.S.C. § 7411(a)(4)). Thus, the central issues in this case regarding the appli­
cation of NSR and NSPS requirements relate to whether the projects were physi­
cal changes within the meaning of the CAA and the regulations promulgated 
thereunder, and whether such changes resulted in increases in the amount of air 
pollutant emissions.

The next part of our discussion will focus on the first of the statutorily- 
prescribed two part test. We will consider whether the projects undertaken by 
TVA at nine of its coal-fired electric power plants are “physical changes” within 
the meaning of the statutory definition and the exceptions adopted by the regula­
tions that implement each of the programs.

The statute also requires a permit before certain “operational changes” are made to a source. 
See CAA § 111, 42 U.S.C. § 7411. Because this case concerns “physical changes,” however, our ref­
erences to the statute will generally be limited to physical changes.
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C. “Physical Change’ and the NSR Exclusions for Routine Maintenance, 
Repair, and Replacement (Both State and Federal)

In this part of our decision, we will focus on the statutory requirement of a 
“physical change,” as interpreted and elaborated upon by the applicable PSD and 
nonattainment NSR regulations and the case law, and as applied to TVA’s 
projects at issue. In so doing, we will review the regulations that trigger the per­
mitting requirements and examine whether: (1) EPA Enforcement met its prima 
facie case of proving that a “physical change” occurred during each of the 
projects; and (2) whether TVA met its burden of proving that the routine mainte­
nance, repair, and replacement exception applies to the projects at issue in this 
case. Finally, we will consider TVA’s arguments that EPA Enforcement’s applica­
tion of the rules to the TVA projects implicated by the Compliance Order presents 
fair notice concerns and represents an impermissible change in Agency 
interpretation.

1. Was There a Physical Change?

The initial element that EPA Enforcement must prove in its case is that each 
of TVA’s fourteen projects at its nine plants did in fact constitute a “physical 
change” under the statute.^’ While this initial element is not seriously contested in 
this matter, it is worth noting the nature of the physical changes at the units in 
question.

In terms of what constitutes a “physical change” within the meaning of the 
CAA, the Seventh Circuit’s holding in WEPCO is instructive. There, the court 
stated that “any physical change means precisely that.” WEPCO, 893 F.2d at 909. 
In its decision, the court rejected Wisconsin Electric Power Company’s argument 
that a “simple equipment replacement” did not constitute a physical change for the 
purpose of the CAA’s modification provisions. Instead, the court gave the term 
“physical change” a broad construction:

Thus, whether the replacement of air heaters and steam drums is a 
‘basic or fundamental change’ in the Port Washington plant is irrele­
vant for our purposes, given Congress’s directions on the subject: ‘The

In the instant case, the units that are the subject of the Compliance Order have at various 
times been regulated under a SIP or the federal regulations that apply in the absence of SIP coverage. 
See Regulation Stipulation. In both the federal regulations for NSR and the SIPs for Alabama, Tennes­
see, and Kentucky, as well as Memphis-Shelby County’s local program, the relevant regulatory defini­
tions for “modification,” “major modification,” and “routine maintenance, repair, and replacement” are 
substantially the same. Thus, for simplicity, the Board will refer to the federal regulations as represen­
tative of all like formulations in its discussion of “physical change.” The Board’s use of the federal 
regulations is also consistent with the parties’ briefs on this matter. Throughout this reconsideration 
process, both parties have focused on the federal regulatory language for this first part of the test.
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term modification means any physical change * *
42 U.S.C. § 7411(a)(4). We follow Congress’s definition of ‘modifi­
cation’— not Webster’s — when interpreting this term within the 
context of the Clean Air Act.

Id. at 907 (citation omitted). In each of the fourteen projects TVA replaced or 
upgraded substantial boiler components. These components included: horizontal 
reheaters, economizers, superheaters, secondary superheaters, furnaces, 
waterwalls, and cyclones. Each project involved the replacement of thousands of 
feet of tubing. See EPA Enforcement Exs. 202-215; 273, Id. Ex. 279 (Hekking’s 
pre-filed testimony); TVA Ex. 4 (Golden’s pre-filed testimony). Recognizing the 
breadth of the phrase “physical change,” TVA’s replacement of various boiler 
components and elements clearly constituted physical changes within the meaning 
of the CAA.

2. Were the Physical Changes Covered by the Routine 
Maintenance, Repair, and Replacement Exception?

The regulatory provisions pertaining to physical changes provide a limited 
number of exceptions to the major modification definition. In this case, TVA has 
argued that one of these exceptions is applicable to all fourteen projects at issue 
here. That exception, known generally as the “routine maintenance exception,”^^ 
provides:

A physical change or change in the method of operation shall not in­
clude: (a) Routine maintenance, repair, and replacement * * *.

40 C.F.R. §§ 51.165(a)(l)(v)(C), . 166(b)(2)(iii), 52.21(b)(2)(iii).^’ This excep­
tion is not found in the statute, but rather is a creature of regulation, promulgated 
as part of EPA’s NSR regulations in 1978."° Thus, the second step in our analysis 
is to consider whether, notwithstanding the presence of physical changes, TVA

For ease of reference, we will generally use this phrase to refer to the routine maintenance, 
repair, and replacement exception.

’’ See supra note 25.

The exception originated through the NSPS program, which also includes a similar, but not 
identical, routine maintenance, repair, and replacement exception, 40 C.F.R. § 60.14(e). “The follow­
ing shall not be considered modifications under this part: (1) Maintenance, repair, and replacement 
which the Administrator determines to be routine for a source category, subject to the provisions of 
paragraph (c) of this section and § 60.15." 40 C.F.R. § 60.14(e)(1). This NSPS exception, as applica­
ble to Colbert Unit 5, will be discussed below in Part III.E.
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can demonstrate'' that the physical changes were not subject to NSR because they 
were excepted as “routine maintenance, repair, and replacement.” Although the 
regulations themselves do not elaborate further on the meaning of the phrase “rou­
tine maintenance, repair, and replacement,” EPA provided the following guidance 
in the preamble to its 1992 amendment to the NSR regulations:

[The] determination of whether the repair or replacement of a particu­
lar item of equipment is ‘routine’ under the NSR regulations, while 
made on a case-by-case basis, must be based on the evaluation of 
whether that type of equipment has been repaired or replaced by 
sources within the relevant industrial category.

57 Fed. Reg. 32,314, 32,326 (1992).

TVA and EPA Enforcement differ regarding the proper interpretation of 
this exception. In considering this interpretive dispute, we look first to the statute 
itself and its goals. See Auer v. Robbins, 519 U.S. 452 (1997); North Haven Board 
of Ed. V. Bell, 456 U.S. 512(1982); Georgia v. Shalala, 8 F.3d 1565 (11th Cir. 
1993); O’Neal v. Barrow County Bd. of Comm’rs, 980 F.2d 674 (11th Cir. 1993). 
A major goal of the CAA was to create a program that was technology forcing 
and that increased the use of air pollution control technology over time. “The 
Clean Air Amendments were enacted to ‘speed up, expand, and intensify the war 
against air pollution in the United States with a view to assuring that the air we 
breathe throughout the Nation is wholesome once again.’” WEPCO, 893 F.2d at 
909 (quoting H.R. Rep. No. 91-1146, at 1, reprinted in 1970 U.S.C.C.A.N. 5356).

In keeping with this objective, the program Congress established was partic­
ularly aggressive in its pursuit of state-of-the-art technology at newly constructed 
sources. At these sources, pollution control methods could be efficiently and cost- 
effectively engineered into plants at the time of construction. See H.R. Rep. No. 
95-294, at 185, reprinted in 1977 U.S.C.C.A.N. at 1264 (“Building control tech­
nology into new plants at time of construction will plainly be less costly then [sic] 
requiring retrofit”). It was in view of the economic and practical difficulties of 
retrofitting older, existing plants with modem pollution control devices that Con­
gress in effect “grandfathered” these sources, including the TVA facilities at issue 
here, from the duty to modernize pollution control.

As the courts have observed, the structure of the Act reflects that this 
grandfathering was envisioned as a temporary rather than permanent status, in that

” The Board has previously held in its July 3, 2000 Order Regarding the Scope of the Record, 
the Standard of Review, and Allocation of the Burden of Proof that the routine maintenance exception 
is an affirmative defense which TVA must raise and with respect to which TVA bears the burdens of 
production and persuasion. See July 3, 2000 Order at 25. 

VOLUME 9



IOH»f-Jg1O1-BAF.R§|^,d3jjgi^1lgi^^ Pg 37 of 143 Pg ID 54

existing plants were required to modernize air pollution controls whenever they 
were modified in a way that increased emissions. WEPCO, 893 F.2d at 909 (“But 
Congress did not permanently exempt existing plants from these requirements; 
section 7411(a)(2) provides that existing plants that have been modified are sub­
ject to the Clean Air Act programs at issue here.”). Given that existing sources 
necessarily deteriorate in performance over time, they ultimately must either shut­
down or undergo major overhauls to extend their productive life. Since, in the 
latter case, such major overhauls would often be subject to the requirement to 
modernize pollution controls, ultimately the environmental protection goals of the 
CAA would be realized at the vast majority of major sources of air pollution. See 
WEPCO, 893 F.2d at 909 (“The purpose of the modification rule is to ensure that 
pollution control measures are undertaken when they can be most effective, at the 
time of new or modified construction.”); Alabama Power, 636 F.2d at 400 (The 
statutory scheme intends to ‘grandfather’ existing industries; but the provisions 
concerning modifications indicate that this is not to constitute a perpetual immu­
nity fi’om all standards under the PSD program. If these plants increase pollution, 
they will generally need a permit.").

We find additional instruction in the case law pertaining to construction of 
exceptions. Generally, where, as here, an exclusion is created by regulation, and 
where the statute does not explicitly contemplate such an exclusion, the exclusion 
will be narrowly construed. See O’Neal v. Barrow County Bd. of Comm’rs, 980 
F.2d 674 (11th Cir. 1993); see also North Haven Bd. of Educ. v. Bell, 456 U.S. 
512 (1982). Consistent with this principle of construction, the court in Alabama 
Power found that EPA’s authority to exempt sources from the statutory definition 
of “modification” is limited to “de minimis [activity] or administrative neces- 
sity.”’2 Alabama Power, 636 F.2d at 400. The regulatory exceptions to “physical 
change” promulgated by the Agency in the wake of WEPCO generally reflect this 
limiting constraint.Indeed, EPA has been mindful of this constraint:

The EPA has always recognized that the definition of physical or op­
erational change in section 111(a)(4) could, standing alone, encom­
pass the most mundane activities at an industrial facility (even the re­
pair or replacement of a single leaky pipe, or a change in the way that

In Alabama Power, the court remanded to EPA the Agency’s original definition of major 
modification. The original definition of a major modification included the requirement that the poten­
tial emission rate increase by either 100 tons per year or more for any source category identified in the 
Act (42 U.S.C. § 7479(1)), or by 250 tons per year or more for any stationary source. The court found 
that EPA had not justified this exemption to the Act of de minimis or administrative necessity and, 
therefore, struck that portion of the definition. Alabama Power, 636 F.2d at 400.

” Examples of other exceptions to “physical change” include: use of an alternative fuel by 
reason of an order or rule under section 125 of the Act; use of an alternative fuel at a steam generating 
unit to the extent that the fuel is generated from municipal solid waste; and any change in ownership at 
a stationary source. See generally, 40 C.F.R. §§ 51.165(a)(l)(v)(C), .166(b)(2)(iii), 52.21(b)(2)(iii).
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pipe is utilized). However, EPA has always recognized that Congress 
obviously did not intend to make every activity at a source subject to 
new source requirements.

57 Fed. Reg. 32,314, 32,316 (1992).

The interpretive inquiry at hand cannot be divorced from this statutory and 
regulatory backdrop; rather, it should be fundamentally informed by it. We turn 
now to the parties’ specific contentions regarding how the routine maintenance 
exception should be construed in the context of this case. For its part, EPA En­
forcement argues that the exclusion requires:

a case-by-case determination by weighing [1] the nature [and] extent, 
[2] purpose, [3] frequency, and [4] cost of the work, as well as other 
relevant factors, to arrive at a common-sense finding.

EPA Enforcement Initial Brief at 24.^ As support for its position, EPA Enforce­
ment directs the Board to the Seventh Circuit’s discussion of the routine mainte­
nance exception in WEPCO. In WEPCO, the court unquestionably applied the 
four factor test” proposed here by EPA Enforcement in concluding that the partic­
ular project under review fell outside the routine maintenance exception. WEPCO, 
893 F.2d at 910-12.

TVA does not so much take issue with the four factor test advanced by EPA 
Enforcement and embraced by the court in WEPCO, but rather argues that the 
predominant consideration in applying the four factor test is whether the activity 
is “common within a relevant source category.” TVA Reply Brief at 23. In support 
of this view, TVA cites, among other things, the preamble to the 1992 amend­
ments to the NSR regulations, which states:

[Wjhether the repair or replacement of a particular item of equipment 
is “routine” under the NSR regulations, while made on a case-by-case 
basis, must be based on the evaluation of whether that type of equip­
ment has been repaired or replaced by sources within the relevant in­
dustrial category.

EPA Enforcement’s articulation of the test is essentially the same as that articulated in inter­
nal Agency guidance from over a decade ago. See Memorandum from Don R. Clay, Acting Assistant 
Administrator for Air and Radiation, U.S. EPA, to David A. Kee, Director of Air an Radiation Divi­
sion, Region V (Sept. 9, 1988) (“Clay Memorandum”). The Clay Memorandum was cited by the Sev­
enth Circuit in its 1990 decision. WEPCO, 893 F.2d at 906.

In referencing the test as “the four factor test," we do not intend to discount the possible 
significance in a given case of the catch-all phrase, “as well as other relevant factors.” In this case, 
however, the evidence fairly neatly arrays itself under the four main factors, thus making it unneces­
sary to give special consideration to other relevant factors.
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57 Fed. Reg. at 32,326 (1992). Thus, in determining whether a project is “routine,” 
TVA’s approach looks first to industry practice to determine whether the activity 
has been undertaken elsewhere. If it has, then, in TVA’s view, it should be re­
garded as routine.

EPA Enforcement acknowledges that the determination of what is routine is 
necessarily informed by the context of the industry within which a facility oper­
ates, see EPA Enforcement Initial Brief at 29, but argues that the fact that a num­
ber of facilities within an industry may have undertaken a project which would be 
viewed as significant in the life of any individual facility does not render such a 
project “routine” within the meaning of the exception. Rather, according to EPA 
Enforcement, routineness should be determined according to a broader range of 
considerations, including, most notably, the significance of the project in the life 
of the unit in question. Thus, in EPA Enforcement’s view, an activity is more 
likely to be regarded as routine if it is not unusual in the life of a given unit.

TVA’s argument ultimately cannot bear scrutiny when set against the struc­
ture and objectives of the CAA and the NSR program. As TVA’s analysis of the 
coal-fired utility industry suggests, the coal-fired utility industry is replete with 
older plants that, to remain productive, have required significant overhauls.^® The 
reference group to which TVA points is thus one in which a significant number of 
projects have been undertaken to restore and extend plants’ productive lives. If 
TVA can, under cover of routine maintenance, repair, and replacement, undertake 
significant, emissions-increasing overhauls of its existing facilities without mod­
ernizing pollution controls simply because others in the industry have undertaken 
like projects, then the CAA’s grandfathering of TVA’s units in 1977 becomes, in 
effect, a permanent status. In that event, the natural and efficient occasions that 
Congress and the courts anticipated for installing modem pollution control equip­
ment, such as where operations are suspended for purposes of reconstructing re­
lated equipment, are forfeited.

Given the extent of rehabilitation efforts in TVA’s reference group, TVA’s 
construction of the exception would, carried to its logical conclusion, allow TVA 
to rebuild an entire facility without triggering new source review so long as it did 
so in increments that can be identified elsewhere in the industry. Indeed, there is 
evidence that this was an important part of TVA’s design. For example, in 1984, a 
TVA official made the following statement in notes which he typed and submitted 
to his supervisor after attending an industry life-extension conference. See Tr. at 
700.

At the hearing, as noted infra, TVA introduced evidence concerning frequency of boiler 
component replacements throughout the utility industry.
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One statement concerning environmental regulations will need to be 
kept in mind if massive unit rehab projects are undertaken. If modifi­
cations proposed are extensive enough to be considered reconstruc­
tion, EPA might try to apply the new source performance standards.
This could erase one major advantage of life extension over new plant 
construction}'^

See EPA Enforcement Ex. 139, at 8922750 (Notes from C.F. Dye, Project Man­
ager, Plant Life Extension, Bull Run Steam Plant, to C.N. Dammann, Assistant 
Director of Fossil and Hydro Power (June 4, 1984)) (emphasis added). This ap­
pears to be the kind of “end run” on new source review that concerned the D.C. 
Circuit in Alabama Power, see 636 F.2d at 400 (Congress did not intend that there 
be “perpetual immunity from all standards under the PSD program”), and that in­
formed the court’s conclusion in JVEPCO}^ Accepting TVA’s view risks allowing 
routine maintenance, repair, and replacement to become the exception that swal­
lows the rule that otherwise requires upgrading of pollution control equipment 
during modification events. Such an outcome simply cannot be reconciled with 
the objectives of the CAA.^’ See WEPCO, 893 F.2d at 909 (the CAA should not 
be construed in a manner that would “open vistas of indefinite immunity from the 
provisions of NSPS and PSD”).

TVA’s citation to the 1992 preamble and the 1975 NSPS regulatory exclu­
sion cannot serve to resuscitate its interpretation. First, the 1975 NSPS regulations 
are not applicable to the PSD and nonattainment NSR permitting requirements 
and, thus, are not relevant in this context.'*® Second, the language in the 1992 pre­
amble merely explains that in determining whether an activity is “routine,” the 
applicability of the exclusion must be assessed in the context of the particular 
industry in which the activity is planned. Indeed, the frequency with which certain

’’ Although this note refers to reconstruction issues under NSPS, see 40 C.F.R. § 60.15, it is 
nevertheless instructive as to TVA’s overall orientation to new source issues.

” In JVEPCO, the court approved of EPA’s conclusion that if the “purpose is to completely 
rehabilitate aging power generation units whose capacity has significantly deteriorated over a period of 
years, thereby restoring their original capacity and substantially extending the period of their utiliza­
tion as an alternative to retiring them as they approach the end of their life, then the change is not 
routine." JVEPCO, 893 F.2d at 911.

Where actions in one part of an industry would serve to categorically exempt like activities 
elsewhere in the industry, TVA’s argument would also appear to represent a departure from a true 
case-by-case review, as contemplated by Agency guidance and the JVEPCO decision. Indeed, under 
TVA’s approach, it is questionable whether, in view of the extensive work undertaken within the in­
dustry even before promulgation of the 1977 NSR regulations, all of which can be consulted as proof 
of industry practice, the modification program would have had any meaningful practical effect.

The NSPS exclusion for routine maintenance, repair, and replacement differs from the NSR 
exclusion in that the NSPS regulation includes language requiring a determination from the Adminis­
trator before the exclusion applies. See supra note 30; infra Part III.E.
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kinds of activities have been undertaken at another comparable plant can be in­
structive in determining whether, for example, an activity never before under­
taken, or seldom undertaken, at a unit under review should be regarded as “rou­
tine.” But it is the frequency of the activity at other individual units within the 
industry that seems to us most relevant in this context. The mere fact that a num­
ber of different facilities within an industry may have undertaken these projects 
strikes us as much less instructive with respect to whether a project under review 
should be considered “routine,” than the observation that this kind of replacement 
is, for an individual unit, an unusual or once or twice-in-a-lifetime occurrence. 
Further, we find nothing in the 1992 preamble passage that supports TVA’s view 
that such information should be treated as dispositive of routineness.

Notably, in WEPCO, the fact that the project had never been done by an­
other entity in the industry was certainly a factor the court referenced. However, 
the court did not stop its analysis there. Rather, the court cited additional facts as 
significant in its finding the project to be non-routine, including, “the renovation 
work items * * * are those that would normally occur only once or twice during 
a unit’s expected life cycle.” WEPCO, 893 F.2d at 912 (emphasis added).

Thus, in our view, the approach advocated by EPA Enforcement more rea­
sonably implements the statutory objectives and the regulatory text in question. 
See Fluor v. OSHA, 861 F.2d 936, 941 (6th Cir. 1988) (“[T]he Commission’s in­
terpretation of the regulation better serves the remedial purposes of the [Act].”) 
Unlike TVA’s construction, which tends to elevate a single consideration — the 
occurrence of an activity anywhere else within an industry — above all others, 
EPA Enforcement’s approach examines the full range of considerations contem­
plated by the four factor test historically embraced by the Agency and adopted by 
the court in WEPCO.

We further find this articulation more consonant with the principle, dis­
cussed above, that the exclusion be narrowly construed in light of the statutory 
intent, regulatory construction, and prior case law, including, most notably, the 
requirement that any regulatory exemption be applied to exclude only “de 
minimis” activity or for “administrative necessity.” Alabama Power, 636 F.2d at 
400.

We move now to the application of the four factor test to the projects ad­
dressed by EPA Enforcement’s Compliance Order to determine whether TVA has 
met its burden of showing that they are routine. To provide context, we first con­
sider a number of preliminary matters, including background information on the 
nature of facilities affected by the projects at issue, and information regarding 
TVA’s organizational structure and accounting practices that bears on the question 
of routineness.
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3. Application of Routine Maintenance Exception to TVA’s Projects

a. Description of the Coal-fired Production of Electricity

The fourteen projects at issue in this case deal mainly with the boilers in 
nine of TVA’s coal-fired plants. Accordingly, some background regarding how 
the utility industry uses boilers in the generation of electricity and a more detailed 
description of a typical boiler unit is helpful before discussing the particular 
changes TVA made to the units at issue in this case.

Each plant that uses coal in the production of electricity has three main sec­
tions used to convert the energy from coal into electrical energy: (1) the boiler, (2) 
the steam turbine, and (3) the electric generator. Tr. at 52. Each of these sections 
of the plant is used in one stage of the conversion from coal to electricity. The 
boiler performs two main functions in this process. This is where (1) coal is com­
busted and the coal’s energy is released in the form of heat and light and (2) heat 
energy is converted into steam energy. The steam is then directed to the turbine 
where it is further converted to mechanical energy in the form of a spinning tur­
bine shaft, which in turn drives the generator that produces the electricity. Tr. at 
53.

Boilers range in size from a few stories to twelve stories high. Tr. at 54. In 
general, a boiler is constructed of miles of tubing or piping. Tr. at 53. The walls, 
roof, and floor are comprised of pipes or tubes, as are the other major components 
in a boiler. The latter components are suspended within the boiler unit itself and 
include, for example, the economizer, reheater, primary reheater, primary super­
heater, secondary superheater, and secondary reheater. Additionally, burners are 
attached to the boiler. TVA uses cyclone burners'” at many of its units. The num­
ber of burners at a boiler depends on the size of the boiler.

The combustion process generally works as follows. After the coal is 
ground to the appropriate size for the burners, air suspends the particles and trans­
ports them to the burners. Once the coal is ignited in the furnace, it releases en­
ergy, gas by-products, and particulate matter or PM. The gases are collectively 
referred to as the flue gas.”

TVA uses cyclone burners at many of its units. The burners are attached to the boiler and 
are used in the coal combustion process.

The gases produced from the combustion process form carbon dioxide, carbon monoxide, 
SO2, and NOx. Tr. at 63. The flue gases flow through the upper sections of the boiler and exit to the air 
preheater and then generally to an air pollution control device. From the pollution control equipment 
the gas enters an induced draft fan, then out the stack and is emitted into the atmosphere. Tr. at 64-65.
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The various components of the boiler are involved in the absorption process 
which transfers the heat energy of the coal to steam. The tubes or pipes which 
form the walls of the boiler are called waterwalls and contain mostly water. The 
components that are suspended inside the boiler contain mostly steam. The hot 
gases travel between the pipes that make up these components so that heat energy 
is absorbed from the flue gases and transferred to the steam contained inside the 
pipes. Although the exact position of these components varies from one boiler to 
the next, they function in largely the same manner in all boilers. In short, these 
components allow the transfer of heat energy from the combusted coal to the 
steam in the piping.

Because the pipes that comprise the waterwalls and suspended components 
are in constant contact with the flue gas and/or combusting coal, those pipes are 
subject to deterioration over the life of the boiler and may develop leaks and re­
quire repair, or replacement. As will be discussed below, the projects at issue in 
this case do not involve the replacement or repair, of an occasional or isolated 
broken or ruptured pipe, but instead involve the replacement of multiple compo­
nents, each of which consists of tens of thousands of feet of pipe that had deterio­
rated to a point where breaks and ruptures had become frequent, substantially im­
pairing TVA’s ability to run the boiler.

b. TVA’s Long Term Planning

TVA’s historical plans and strategies for creating and maintaining a power 
supply for its customers provide context for the fourteen TVA projects currently 
at issue. Throughout the 1960s and 1970s, TVA saw demand for electricity grow. 
To meet this demand, TVA began planning and constructing seventeen new nu­
clear power plants. EPA Enforcement Exs. 201; 279, at 3 (Hekking’s pre-filed 
testimony). However, in the late 1970s, TVA’s strategy changed dramatically 
when demand for electricity unexpectedly declined and public support for nuclear 
power waned. EPA Enforcement Ex. 279, at 3; Tr. at 129. Instead of relying on 
newly constructed nuclear plants, TVA decided to extend the lives of the coal- 
fired units originally intended to be replaced by the new nuclear plants. EPA En­
forcement Ex. 201. TVA eventually abandoned its nuclear plant construction 
plans and focused primarily on its older coal-fired units. A 1987 report written by 
two of TVA’s employees for the Electric Power Research Institute describes 
TVA’s strategy:

The coal-fired units that were expected to be replaced by those can­
celled nuclear units will now have to be used at least for the rest of 
this century. This will require continued reliable operation of all coal- 
fired units now in service.

If 40 years is assumed to be the useful life of a coal-fired unit, after 
which the unit would be retired, the oldest TVA plant would retire in 
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1991. By the year 2000 all 50 units of less than 500 MW would be 
retired, removing a total of 8,250 MW from the system generating 
capacity. * * * [This] illustrate[s] the need for a comprehensive pro­
gram to address what is required for each unit to make the equipment 
perform reliably for another 20 years or more under predicted operat­
ing conditions. This program was called the Fossil and Hydro Unit 
Evaluation and Modernization Program (FHUEM).

EPA Enforcement Ex. 201, at 853-54. The goals of the FHUEM program, which 
TVA began in 1984, were:

(1) to extend plant life 20 or more years beyond its design life of 35 to 
40 years, (2) to maintain unit reliability and efficiency, and (3) to 
modernize by utilizing advanced technology.

EPA Enforcement Ex. 201, at 854. The program was not implemented as origi­
nally designed in large part because of the expense and the length of time each 
unit would be shut down for the replacement. See EPA Enforcement Ex. 279, at 
4-5 (Hekking’s pre-filed testimony). However, this program did identify particular 
components at TVA’s coal-fired plants that would require replacement because 
those components were at the end of their useful lives. Id. TVA incorporated its 
findings under the FHUEM program into its ongoing “Capital Additions and Im­
provements Program," as discussed more fully below. Id. The program was used 
to fund the replacement of major equipment and their components.

c. TVA’s Organization and Operation

Before discussing the physical changes made by TVA to the boilers, it is 
also useful to have a better understanding of how TVA conducted its operations, 
especially with respect to its procedures and accounting practices pertaining to 
construction activities at individual units. At the hearing, EPA Enforcement put 
two former TVA employees on the stand, Mr. Hekking and Mr. Donald Ran­
dolph, who both testified regarding TVA’s operations and organization. Tr. at 
101-325.

From 1978-1988, TVA had a single division for its coal-fired plants and the 
hydro plants, the Fossil and Hydro Power Division, within which there was a sep­
arate group for the coal-fired plants. See EPA Enforcement Ex. 230 (“TVA Fossil 
& Hydro Organization”). Responsibilities for the coal fired-plants were allocated 

between the individual plants and the central office in Chattanooga as outlined 
below.
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i. Operations at the Plants

At each coal-fired plant, TV A established three primary depart­
ments — operations, results, and maintenance. Id. The operations department ran 
the plant, the results department ensured efficiency of the plant, and the mainte­
nance department was responsible for daily maintenance and work necessitated 
when forced outages occurred. Tr. at 109. Mr. Randolph described the plants’ 
maintenance department duties as follows:

[T]he plant maintenance department was primarily responsible for the 
running maintenance, routine maintenance to keep the plant going.
They had all crafts people. They had a few engineers, and they dealt 
with the day-to-day maintenance problems at the plant.

Tr. at 110. Among the kinds of projects that each plant’s maintenance department 
would perform were such items as fixing a valve leak and replacing a failed tube. 
Id.

ii. TVA’s Central Office

TVA also had a central office in Chattanooga that contained, among others, 
a plant maintenance branch. The plant maintenance branch of the central office 
coordinated with the maintenance departments at the plants on major replacement 
projects that the plant’s maintenance staff alone could not undertake. Tr. at 114. 
Mr. Randolph characterized the role of the central office’s plant maintenance 
group by stating: “[W]e functioned primarily like a contractor to the plant, only 
we were an in-house contractor." Tr. at 119.

Within the central office plant maintenance branch was a boiler and auxilia­
ries (“boiler”) group, which was further subdivided into several sections. The en­
gineering section of the boiler group was responsible for assessing boiler 
problems. Among other responsibilities, it would prepare the necessary 
paperwork to initiate large construction projects that the maintenance department 
at an individual plant could not handle. Tr. at 115. High level management ap­
proval at the central office was required before any such project could proceed. 
Tr. at 118. The required approval levels for each project varied depending on the 
project cost. EPA Enforcement Ex. 279, at 15 (Hekking pre-filed testimony). In 
the 1980s, TVA required approval by its Board of Directors on all projects over 
$1 million. Id. In the 1990s, Board approval was required for projects over $2.5 
million. Id.

Following approval of a project, a field supervisor from the construction 
section, which was also a part of the boiler group, would be assigned to oversee 
each project. The construction section was responsible for hiring additional 
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craftsmen needed for each particular project and for overall project implementa­
tion. Tr. at 119.

In 1988, TVA reorganized in a way that, among other things, affected the 
construction section. Thereafter, when the planning and approval of a project was 
completed, the project was transferred to a new division, the Fossil and Hydro 
Modification Division, for implementation. Tr. at 123-24.

hi. The Central Office’s Control of These Projects

As described above and outlined in more detail below, TVA distinguished 
between projects by placing responsibility for larger construction projects with the 
central office, while leaving responsibility for smaller projects to each plant’s 
maintenance department. As discussed below, all of the projects at issue in this 
case were ultimately handled, not by the plant’s maintenance department, but by 
the central office’s plant maintenance department. In essence, these were among 
the largest projects undertaken by TVA at its coal-fired power plants.

d. TVA’s Budgets

Not only did TVA distinguish between projects by placing responsibility for 
the larger construction projects with the central office, but TVA’s operations fur­
ther differentiated between projects through the budgeting process. The yearly op­
eration and maintenance budget (“O & M budget”) for each plant was used for any 
projects undertaken by a plant’s maintenance department, while the projects 
planned and implemented by the central office’s plant maintenance branch used 
money in the capital budget. See Tr. at 112, 120. From the record, it appears that 
the two budgets — the O & M budget and the capital budget — were distinct 
from one another. Tr. at 120-21.

As early as the 1970s, TVA had a capital additions and improvements 
(“Capital A & I”) program. TVA used this program to fund “replacement of ma­
jor equipment and some of their components.” EPA Enforcement Ex. 279, at 14. 
TVA’s own policy for distinguishing between capital projects (the Capital A & I 
budget) and maintenance projects (O & M budget), known as its Capitalization 
Policy, is enlightening:

In general, projects which add new tangible assets or leave existing 
tangible assets in better condition for profitable service than when 
new are given a capital classification (e.g., increase capacity, effi­
ciency, or useful life.) Projects which only restore tangible assets to a 
former serviceable condition are maintenance.

EPA Enforcement Ex. 152. TVA’s Capitalization Policy goes on to further define 
what is not a capital project:
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A capital classification is not given to projects that: inspect, test, as­
sess, and report on the condition of existing tangible assets specifi­
cally to determine the need for repairs, replacements, and rearrange­
ments; prevent failure, restore serviceability, or maintain useful life of 
existing tangible assets; rearrange or change the location of existing 
tangible assets; repair or restore existing tangible assets for reuse 
* * *

Id (emphasis added). When TVA classified a project as a capital project, TVA 
recognized that the project added a new tangible asset or left an existing tangible 
asset in an improved condition. Thus, under TVA’s classification policy, TVA’s 
classification is directly relevant to the purpose of the project — to improve the 
unit, rather than simply maintain the status quo.

e. The Projects

With this as background, we now apply the four factor test EPA historically 
has used, and which was upheld by the court in WEPCO, to the projects at issue in 
this case. For ease of reference, we have incorporated into this decision in general 
form EPA Enforcement Ex. 273, which gives a general description of the fourteen 
projects.'*^

The essence of this exhibit was not seriously contested by TVA.
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TVA COAL-FIRED PLANT PROJECTS

Plant/Unit/Date 
in Service Project Cost

End 
Date

Allen #3 
(1959) 330 MW

Redesigned and replaced hor­
izontal reheater. Outage: 3 
months.

$10.78 
million

1992-93

Bull Run #1 
(1967) 
900 MW

Replaced economizer and 
secondary superheater spaced 
outlet sections in each of 2 
furnaces. Outage: 3 months.

$8.3 mil­
lion

1988

Colbert #5 
(1965) 
500 MW

Replaced waterwalls and hor­
izontal reheater, modification 
to the startup system, added 
wingwalls in the furnace, re­
placed gas proportioning 
dampers, replaced windbox, 
redesigned and replaced con­
trol system, and added bal­
anced draft conversion.
Outage: 13 months.

$57.1 
million

1982-83

Cumberland #1 
(1973) 
1300 MW

Replaced and redesigned sec­
ondary superheater outlet 
headers, replaced secondary 
superheater pendant elements 
and replaced lower slope and 
lower waterwalls. Outage: 3 
months.

$22.91 
million

1996

Cumberland #2 
(1973) 
1300 MW

Replaced and redesigned sec­
ondary superheater outlet 
headers, replaced secondary 
superheater pendant elements 
and replaced lower slope and 
lower waterwalls. Outage: 3 
months.

$18.41 
million

1994

John Sevier #3 
(1956) 
135 MW

Replaced superheater platen 
elements, all burner tube 
panels in both furnaces, and 
waterwalls in front, rear, and 
sidewalls of both furnaces.
Outage: 2.5 months.

$3.94 
million

1986
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Plant/Unit/Date 
in Service Project Cost

End 
Date

Kingston #6 
(1955) 
200 MW

Replaced all reheater and su­
perheater intermediate pen­
dant elements, waterwalls of 
superheater and reheater fur­
naces. Outage: 2 months.

$2.6 mil­
lion

1989

Kingston #8 
(1955) 
200 MW

Replaced all reheater and su­
perheater intermediate pen­
dant elements, waterwalls of 
superheater and reheater fur­
naces. Outage: 3 months.

$2.9 mil­
lion

1989-90

Paradise #1 
(1963) 
770 MW

Replaced all 14 cyclones and 
lower furnace walls, floor 
and headers. Outage 6.5 
months.

$16.3 
million

1985

Paradise #2 
(1963) 
770 MW

Replaced all 14 cyclones, 
lower furnace walls, floor 
and headers. Outage: 4.5 
months.

$15.79 
million

1985­
1986

Paradise #3 
(1970) 
1150 MW

Replaced all 23 cyclones and 
lower furnace walls, floor 
and headers. Outage: 6 
months.

$29.44 
million

1985

Shawnee #1 
(1953) 
175 MW

Replaced secondary super­
heater and reheater pendant 
elements and crossover ele­
ments, including header 
stubs. Outage: 3 months.

$4.5 mil­
lion

1989-90

Shawnee #4 
(1953) 
175 MW

Replaced secondary super­
heater and reheater pendant 
elements and crossover ele­
ments, including header 
stubs. Outage: 2 months.

$5.1 mil­
lion

1990

Widows Creek
#5 
(1954) 
141 MW

Replaced secondary super­
heater and crossover ele­
ments, and reheater and 
crossover elements. Outage: 
4 months.

$4.13 
million

1989-90
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In the discussion that follows, we cite to the facts in the record that are most 
significant in determining whether TVA’s projects were routine maintenance, re­
pair, and replacement using the four factor approach identified above. We further 
address the main points that EPA Enforcement and TVA raise in support of their 
respective arguments.

On balance, as indicated below, we conclude that TVA has not met its bur­
den of establishing by a preponderance of the evidence that the nature and extent, 
purpose, frequency, and cost of these projects was such that they fell within the 
regulatory exception for routine maintenance, repair, or replacement.'*'’ Our judg­
ment is informed by all the evidence in the record, the totality of which is insuffi­
cient to establish that these projects properly fall within the scope of this 
exception.

Our general findings under the four factor test are stated below. Further de­
tail regarding our findings on a project-by-project basis can be discerned from 
Appendix A to this decision, which catalogues our findings for each of the four­
teen projects in question. In finding that TVA has failed to carry its burden of 
proving that its projects fall within the exception for routine maintenance, repair, 
and replacement, we find material the following facts:

1. Nature and Extent

• The construction activities involved in these projects affected significant 
boiler components and typically was massive, including in some cases the 
construction of onsite railroads and monorails and the replacement of miles 
(in one instance 67 miles) of tubing.

• TVA’s central office, including staff from its construction and (after 1988) 
modification group developed and carried out the projects, rather than the 
maintenance department located at each plant.

• The projects took many years to plan, in most cases well beyond the time 
associated with planning TVA’s scheduled maintenance outages which took 
place approximately every eighteen months. Moreover, these projects re­
quired TVA’s Board of Director’s approval, whereas plant managers ap­
proved the projects handled by the maintenance departments at TVA’s 
plants. Tr. at 112.

While we have held that TVA bears the burden of proof on this issue, we do not see our 
conclusion here as hinging on our burden of proof ruling. Indeed, the evidence is such that, even if 
EPA Enforcement had the burdens of production and persuasion to establish that each of the fourteen 
projects did not constitute routine maintenance, repair, or replacement, those burdens would be met.
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• Implementation of the projects required plant shutdowns of many months 
(ranging from two to thirteen months), substantially in excess of the time 
period typically associated with forced outages which lasted a few hours to 
five days. Significantly, these projects also required substantially more time 
to complete than was typically required for TVA’s scheduled maintenance 
outages which occurred every eighteen months and usually required the 
shutdown of a unit for approximately four weeks. See Tr. at 225.

2. Purpose

• The purpose of the projects generally was to significantly extend the life of 
the unit in question by as much as twenty years.

• All projects were classified as “capital” rather than as “maintenance” 
projects. TVA’s Capitalization Policy provides such classification for 
projects that add tangible new assets or leave existing assets in “better con­
dition” than when the original asset was installed for profitable service, but 
defines as maintenance projects those projects that merely restore tangible 
assets to serviceability.'*^

The Board has reviewed TVA’s arguments against using the capital classification as a rele­
vant factor in evaluating whether the projects fall within the routine maintenance exception. TVA 
argues that:

[its] decisions with respect to accounting for plant-related expenditures are based on the 
application of generally accepted accounting principles (“GAAP”) and the accounting 
guidelines promulgated by the Federal Energy Regulatory Commission (“FERC”) under 
the Uniform System of Accounts (“USoA”). * * * Neither GAAP nor the USoA pro­
vide a working definition of “routine” for purposes of accounting for plant-related 
expenditures.

TVA Post-Hearing Brief at 36-37. We agree that, by itself, the capital classification would not deter­
mine what activities are or are not “routine” under NSR. However, due in large part to TVA’s own 
distinction between the capital and maintenance classification in its Capitalization Policy, see EPA 
Enforcement Ex. 152, which is consistent with the FERC USoA rules, we believe the designation does 
provide some insight into the purpose, as well as the nature and extent, of the projects since TVA’s 
classification recognized whether a project was intended to improve a unit or merely maintain it. See 
EPA Enforcement Ex, 152. Furthermore, in determining whether each project falls within the scope of 
the routine maintenance exception, our review not only looks at whether TVA classified a project as a 
capital project, but also looks to other related facts in the record. Thus, in the TVA context, large 
capital projects were centrally managed, required years of planning, and required high-level approval. 
Collectively, this information bears on our determination whether the projects are “routine” under 
NSR.
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3. Frequency

• As in the JVEPCO case, these replacements had generally never before been 
performed on these units and were considered to be rare replacements for 
such units.

• Although TVA introduced evidence that it and others in the industry had 
made similar replacements at other facilities, the evidence did not show that 
these replacements were other than uncommon in the lifetime of a unit.

4. Cost

• All projects cost in excess of $2.5 million (ranging from $2.6 million to 
$57.1 million) and required approval of TVA’s Board of Directors.'*®

• The cost of implementing these projects would have consumed most of each 
plant’s O & M budget and in some cases would have exceeded the plant’s 
O & M budget.

TVA disputes a number of these considerations. For example, TVA dis­
putes the relevance of its division of responsibility between its plants and the cen­
tral office.'**' Particularly, TVA argues that it chose to centralize certain duties for 
efficiency and, therefore, the fact that the projects at issue were managed by its 
central office is irrelevant to the determination of a project’s routineness. Since 
the size of the project appears to bear materially on the decision whether to man-

The Board has generally not relied on the testimony given by Mr. Michael Majoros, an EPA 
Enforcement witness, regarding the relative costs of each project to the unit’s original cost. TVA ob­
jected to his analysis. We find TVA’s objection to this aspect of his testimony to be generally valid 
since Mr. Majoros compared only “nominal” dollar, not real dollar values in all except two projects. 
This being said, we did not find the evidence adduced by TVA regarding relative costs to be particu­
larly helpful either. TVA compared the cost of each project for a single boiler to the cost of the plant’s 
entire boiler system, which contains many units.

Mr. Majoros did convert the dollars for Shawnee Unit 1 and Paradise Unit 1 from nominal to 
real dollars. We find Mr. Majoros’ testimony useful in these instances, and, after reviewing the record, 
are in these instances unconvinced as to TVA’s charge that his testimony is Inaccurate. After Mr. 
Majoros corrected his reference to Account 312, and instead referred to Plant Unit Number (“PUN") 
167-1, his testimony appears accurate. Indeed, TVA’s accountant, James Callahan, testified that Mr. 
Majoros’ numbers appeared accurate. Tr. at 886-87.

In its Post-Hearing Brief, TVA argues that its use of central office staff in implementing 
these projects is not a relevant fact in determining whether those projects are routine since plant main­
tenance staff were also used on capital projects. TVA Post-Hearing Brief at 23. However, in reviewing 
the record in the matter, the Board finds persuasive the fact that use of plant maintenance personnel for 
capital projects occurred only with “small capital projects” and that the larger construction projects 
were handled by TVA’s central office. See Tr. at 195. Thus, TVA distinguished between projects of a 
certain magnitude and scope.
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age the project out of the central office, and smaller projects were generally 
thought of as “running or routine maintenance” and given to the plant’s mainte­
nance department to undertake, we cannot agree that this consideration is irrele­
vant. While this consideration alone may not be dispositive, taken in conjunction 
with other facts, it does support a finding that the projects under review here are 
outside the routine maintenance exception.

TVA also takes issue with EPA Enforcement’s use of the length of time 
TVA took to plan each project. TVA argues that since the WEPCO court did not 
use this fact in deciding the WEPCO project was nonroutine, EPA Enforcement 
should not use this fact either. We believe the length of time a project takes to 
plan and approve can be relevant to the four factor test because it goes directly to 
the nature and extent of the project. Where, as here, project planning takes 
months, sometimes years, beyond the planning necessary for regular, ongoing 
maintenance, this fact creates an inference that the project is not “routine” because 
such a long planning and approval process is needed.

As discussed more fully below, TVA’s principal defense — that it had be­
come common practice at TVA and generally within the industry and thus “rou­
tine” in this industry, to make such once or twice-in-a-lifetime replacements — is 
alone not enough to carry TVA’s burden to establish that these projects fit within 
the narrow regulatory exception for routine maintenance, repair, and replacement. 
Nor are we persuaded that only replacements of the magnitude of those at issue in 
WEPCO are outside the scope of the routine maintenance exception. As EPA ar­
gues persuasively, WEPCO did not set a minimum floor below which a project 
comes within the scope of the exception. Rather, the determination is made on a 
case-by-case basis applying a reasonable test which evaluates nature and extent, 
purpose, frequency, and cost.

In approaching the question of what is routine, there is nothing in the regu­
latory history of the routine maintenance exception that calls for us to leave com­
mon sense behind. The testimony at the hearing of two former TVA officials'^ 
lends striking support for the common sense test that we are following. Donald

During his fifteen years with TVA, Mr. Randolph held various positions including: section 
supervisor of the valve and heat exchanger section in the plant equipment branch of the Fossil and 
Hydro Power Division at the central office, and manager of the plant boiler equipment department 
within the same division. Mr. Randolph is currently self-employed as a consulting engineer and ana­
lyzes failures and welding problems. Tr. at 102-07.

During Mr. Hekking’s twenty years at TVA he held various positions and titles including: 
mechanical maintenance supervisor at the Johnsonville Plant, assistant plant superintendent at the Al­
len plant, plant manager at the Allen plant, and an interim position as manager of fossil operations. Mr. 
Hekking currently works for the Memphis and Shelby County Health Department as a supervisor of 
the Title V/Major Source Group in Pollution Control and as an independent consultant for EPA En­
forcement in this matter. EPA Enforcement Ex. 279, at 1; Tr. at 264-265.
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Randolph, former manager of TVA’s central Boiler Equipment Section and an 
employee of TVA for over fifteen years, and Alan Hekking, a former TVA plant 
manager and an employee of TVA for more than twenty years, both testified that 
projects of the kind at issue in this case were not “routine maintenance” in their 
understanding of that term?’ For example, on cross-examination, Mr. Randolph 
testified as follows:

Q. Now, if you assume that routine means customary in the industry, 
standard operating procedure, would you then agree that it is a routine 
maintenance strategy in the industry and for TVA to perform the type 
of maintenance, repair, and replacement that we have been discussing 
here by TVA?
A. I do not consider these major replacement projects routine mainte­
nance. That [sic] is major maintenance projects.

Q. Would you agree here that routine improvement refers to, in this 
particular case, a routine replacement to TVA?
A. The problem I would have with that, this is the first time in 36 
years and it is hard for me to say that is routine.

Tr. at 192-93, 196-97. Mr. Hekking had a complementary view. On direct, he 
testified as follows:

Q. When this project [Allen Unit 3] was implemented back in 1992 
and 1993, Mr. Hekking, did the Tennessee Valley Authority consider 
this project to be routine maintenance or routine repair or routine 
replacement?
A. No, sir.

Q. Can you tell us why?
A. A number of reasons. * * * The money spent on this one project 
alone exceeded my annual budget. I think that is one reason it wasn’t 
routine. It was performed during an outage. I told you that a routine 
scheduled outage for us was four weeks. This was a 12-week outage.

TVA has attempted to discount Mr. Randolph’s and Mr. Hekking’s testimony on the ques­
tion of what is routine by pointing out that each had prepared a planning report for a capital project 
which checked in the affirmative a box stating, “Routine Improvement of Existing TVA Facilities.” 
According to TVA, this reflected that these witnesses had changed their interpretation of routine main­
tenance over time. TVA Post-Hearing Brief at 17-19. Mr. Hekking was not asked about the alleged 
inconsistency in cross-examination. Mr. Randolph was, however, and refused to equate “routine im­
provement” with “routine maintenance.” Given this fact, and the fact that it is not apparent to us that 
these are, in fact, equivalent terms, we are not inclined to disregard the testimony of these witnesses.
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That was not routine. The reheater that we put back in, we replaced an 
entire component. It wasn’t a tube or several tubes or couple of 
elbows, it was an entire component, a large component. That was not 
routine.

Tr. at 246-47. On cross-examination, Mr. Hekking continued:

Q. In your opinion does the number of reheaters replaced in the indus­
try, let’s say — let’s talk about reheaters because that’s what you 
talked about at the Allen plant. Let’s say that there were 100 reheaters 
replaced in the entire industry or 200 or 300 or 500; does that make it 
routine maintenance or routine replacement?
A. No sir. If it’s replaced once in its lifetime of 30 years, that’s not 
routine.

Tr. at 324.5«

As we have said, we do not believe that Congress in the statute or EPA in 
its underlying regulations excluded such carefully planned, massive rebuilding ef­
forts from the requirements to obtain a permit and put on appropriate pollution 
controls. Although numerous activities properly fall within the exception for rou­
tine maintenance, repair, and replacement,^' to conclude that these activities are 
within its scope would stretch the exception beyond reason. For these kinds of 
physical changes at existing facilities. Congress made a judgment that in order for 
the projects to proceed they must be balanced with careful up-front review de­
signed to protect the environment. It is hardly surprising that where, as here, ma­
jor changes are being made to the boiler, modifications can simultaneously be 
made to the boiler’s flue gas ducts, where the pollution control equipment is typi-

5“ For its part, TVA’s witnesses, e.g., Jerry Golden and Gordon Parks, offered the view that 
these projects were routine principally because they had been undertaken elsewhere in the industry. 
See TVA Ex. 4. They did not refute Mr. Randolph’s and Mr. Hekking’s premise that the projects under 
review here were highly unusual in the life of a given unit and fell outside the scope of regular mainte­
nance practice at individual units.

5' The record supports the conclusion that activities undertaken in short-term forced outages 
(typically five days or less) and most maintenance undertaken as part of regular planned maintenance 
outages (four-week outages occurring every eighteen months) will typically fall within the ambit of 
“routine.” See, e.g., Tr. at 109-10, 242-43. For example, in characterizing the kind of routine mainte­
nance undertaken by plant maintenance staff, Mr. Randolph stated as follows:

There was all kinds of stuff. * * * [l]f a valve started leaking, it would be up to them to 
repack that valve, maintain it, get it back into the proper order. If the boiler went into 
emergency outage, forced outage, boiler tube ruptured, blew, it would be up to them 
and when the unit came off-line to get in there, cut that tube out, put a Dutchman or 
replacement tube in, and get it repaired and get back on-line.

Tr. at 110.
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cally located. Accordingly, these modification projects are a natural and efficient 
occasion to upgrade pollution control equipment. Any other result would, in our 
view, constitute a “perpetual immunity” for existing plants, a result flatly rejected 
by Congress and the circuit courts in Alabama Power and WEPCO.

In sum, the Board finds, based on its application of the four factor 
test — nature and extent, purpose, frequency, and cost — to the evidence in the 
record of this case, that none of the fourteen projects before the Board qualifies 
for the routine maintenance exception.

4. Fair Notice and Rulemaking Arguments

TVA raises two defenses to the application of the exception for routine 
maintenance, repair, and replacement, as we are interpreting that phrase. First, 
TVA argues that it did not have fair notice of this interpretation because it was not 
“ascertainably certain” either from the regulations themselves, or from EPA’s 
statements regarding those regulations. TVA Post Hearing Brief at 91-98. Further, 
TVA argues that EPA has changed its interpretation of the routine maintenance, 
repair, and replacement exception without the requisite notice and comment 
rulemaking and that retroactive application of EPA’s new interpretation would be 
unfair, given TVA’s alleged reliance on EPA’s prior interpretation in performing 
the projects. Id. at 44-46. For these reasons, TVA argues, the Board must with­
draw the Compliance Order.

a. Fair Notice

TVA argues that EPA’s interpretation of the regulatory exception was not 
“ascertainably certain” and did not provide TVA with fair notice. See TVA Post­
Hearing Brief at 81-106. Accordingly, based on the case law discussing the need 
for fair notice in the regulatory arena, TVA concludes that it cannot be liable for 
violating any preconstruction permitting requirements of the Act. For the follow­
ing reasons, TVA’s contention that it lacked fair notice must be rejected.

The Supreme Court has stated, “[Rjegulations affecting only economic in­
terests must be sufficiently definite so that ordinary people exercising common 
sense will know what they mean.” Boyce Motor Lines v. United States, 342 U.S. 
337, 340 (1952). In further expressing the idea of the need for fair notice to the 
regulated community, the D.C. Circuit has observed:

[W]e must ask whether the regulated party received, or should have 
received, notice of the agency’s interpretation in the most obvious 
way of all: by the reading of the regulations. If, by reviewing the reg-

See supra Part Ill.C.S.e (summary of our findings). 
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ulations and other public statements issued by the agency, a regulated 
party acting in good faith would be able to identify, with ‘ascertaina­
ble certainty,’ the standards with which the agency expects parties to 
conform, then the agency has fairly notified a petitioner of the 
agency’s interpretation.

General Elec. Co. v. EPA. 53 F.3d 1324, 1329 (D.C. Cir. 1995).

Significantly, providing fair notice does not mean that a regulation must be 
altogether free from ambiguity. Indeed, the case law shows that even where regu­
latory ambiguity exists, the regulations can still satisfy due process considera­
tions. See, e.g., Texas Eastern Prod Pipeline Co. v. OSHA, 827 F.2d 46 (7th Cir. 
1987). In this regard, the D.C. Circuit has observed:

While interests furthered by the Due Process Clause and the First 
Amendment favor such regulation by bright lines, we are quite unpre­
pared to hold that the Due Process Clause prohibits a contextual regu­
lation. Reading such a requirement into the Clause would likely inval­
idate most criminal statutes and administrative regulations.

United States v. Thomas, 864 F.2d 188, 198 (D.C. Cir. 1988). Thus, the question 
is not whether a regulation is susceptible to only one possible interpretation, but 
rather, whether the particular interpretation advanced by the regulator was ascer­
tainable by the regulated community.

In its prior cases examining such issues, the Board has stated that in deter­
mining whether notice has occurred one should first look to the language of the 
regulations. “[T]he analysis would next proceed to a determination of whether the 
Region’s interpretation embodied in the rule or statement was reasonable in light 
of the language of the regulation and the overall structure of the regulatory 
scheme.” In re CWMServs., Inc., 6 E.A.D. 1,18 n.28 (EAB 1995); see also In re 
B.J. Carney Indus., 7 E.A.D. 171, 195 (EAB 1997) (holding that the regulatory 
definition of “process wastewater” is sufficiently clear to give an ordinary person 
reasonable notice of prohibited conduct), 192 F.3d 917 (9th Cir. 1999), vacated as 
moot, 200 F.3d 1222 (9th Cir. 2000); In re V-1 Oil Co., 8 E.A.D. 729, 751-53 
(EAB 2000) (applying standards set forth in Gen. Elec. Co., 53 F.3d at 1329, to 
reject fair notice affirmative defense). Accordingly, we regard the statutory and 
regulatory context within which a regulation was promulgated as highly instruc­
tive in determining whether a meaning ascribed to the regulation was 
ascertainable.

In the present case, TVA states that EPA’s further statements on the subject, 
particularly in the form of the NSPS exception for routine maintenance and the 
preamble to the 1992 amendments to the NSR rule, did not communicate the in­
terpretation that EPA Enforcement is embracing in this case with “ascertainable 
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certainty.” Additionally, TVA cites to the privilege log,’’ produced by EPA En­
forcement for this matter, to infer that because EPA Enforcement asserts a delib­
erative process privilege over certain documents pertaining to the exception, there 
must be continuing uncertainty regarding the interpretation inside the Agency. If 
EPA itself is uncertain about its meaning, then surely, according to TVA, its inter­
pretation could not have been ascertainable by the regulated community. See TVA 
Post-Hearing Brief at 97-99.

We have difficulty accepting TVA’s premise that the regulatory text fails to 
adequately put the regulated community on notice of the interpretation that we are 
following here. As discussed in Part in.C.2, when the context within which this 
regulatory exception rests is considered, the interpretation that we are following is 
not at all difficult to distill. As we have discussed at length, this context includes 
Congress’ sweeping coverage under the CAA of “any physical change” (emphasis 
added) at existing facilities; the fact that this exception is expressly provided for 
only by the regulations, not the text of the Act; Alabama Powers holding that 
regulatory exclusions under the NSR program were available to the Agency only 
where it could demonstrate the exempted activity was de minimis or of adminis­
trative necessity; and the notion articulated in Alabama Power and WEPCO that 
the grandfathering accorded existing sources was not intended to allow “perpetual 
immunity” from NSR. TVA was hardly unaware of this context. To the contrary, 
it is a sophisticated entity, represented by experienced counsel that has actively 
participated in rulemaking, and other activities pertaining to the CAA. See Tr. at 
711-13; EPA Enforcement Post-hearing Brief, Attach. J and

As we have also discussed, by contrast, the alternative interpretation that 
TVA advances, which looks to whether a project has been undertaken elsewhere 
in the industry or in any one of TVA’s plants, is fundamentally at odds with that 
context and, accordingly, unnaturally strains the regulatory text of the exception 
in question. Further, the phrase “routine maintenance, repair, and replacement” is 
itself entirely consistent with the meaning which emerges from a contextual read­
ing. Indeed, even without benefit of context, the use of the word “routine” puts the 
reader on notice that irregular or unusual activities may not qualify. Although 
TVA asserts that the exception cannot be read to require anything more than proof 
that a like project has occurred somewhere in the industry in order for such an

” The privilege log refers to a log produced by EPA Enforcement to TVA during this recon­
sideration process containing a list of documents that EPA Enforcement has withheld on the grounds 
of privilege.

See also United States v. City of Menominee, 727 F.Supp. 1110, 1122 (W.D. Mich. 1989) 
(Defendant is disingenuous to assert that it assumed “all was well,” when defendant is a sophisticated 
corporate player, represented by experienced counsel, heavily involved in activities that are perva­
sively regulated. Under these circumstances, the defendant should have inquired as to which permit 
governed its activities.). 
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activity to be considered “routine,” the notion that in determining what is routine 
one should include as an important consideration the significance of the activity in 
the life of the unit at issue or other comparable units in the industry does not, in 
our view, add unascertainable gloss to the regulation’s text.

TVA points to the language in the preamble to the 1992 amendments to the 
NSR rule referencing the need to evaluate “whether a given type of equipment has 
been repaired or replaced by sources within the relevant industrial category,” see 
57 Fed. Reg. 32,314, 32,325 (1992), and to a similar reference in the NSPS regu­
lations” to support its conclusion that the regulation has a singular focus, that 
being whether the activity has been undertaken somewhere else within an indus­
try. As we have already discussed, we are not persuaded that TVA’s restatement 
of these references represents their only, or more natural, reading. See supra Part 
II1.C.3. Indeed, the 1992 preamble reemphasized that the determination was a 
case-by-case one. See 57 Fed. Reg. at 32,325 (1992). Moreover, the interpretation 
that we are embracing accepts as an essential ingredient the idea that determining 
routineness must consider the industrial context of the activity at issue. But it also 
goes on to look at the four factors — nature and extent, purpose, frequency, and 
cost — in light of the industry in which the activity occurs.

We are likewise not persuaded that the mere fact that EPA’s privilege log 
includes deliberative documents that may discuss the routine maintenance excep­
tion indicates that the interpretation that we are following was not ascertainable to 
TVA. Whether or not there are ongoing deliberations regarding how to implement 
this aspect of the New Source Review Program says ultimately very little about 
what was ascertainable to TVA.

At bottom, it is difficult for us to see how TVA can credibly argue that it 
could not have foreseen that projects of the magnitude of those at issue here might 
be determined to be nonroutine. Indeed, as early as 1984, a TVA official stated, 
“If modifications proposed are extensive enough to be considered reconstruction 
EPA might try to apply the new source performance standards.” See EPA En­
forcement Ex. 139, at 8922750. There was, in our view, ample notice to TVA that 
it was engaged in conduct that would be questionable, when examined under the 
four factor, case-by-case inquiry referenced in Agency guidance and ultimately 
adopted as reasonable by the court in WEPCO. Indeed, there is the appearance

55 “The following shall not, by themselves, be considered modifications under this part; (1) 
Maintenance, repair, and replacement which the Administrator determines to be routine for a source 
category, subject to the provisions of paragraph (c) of this section and § 60.15." 40 C.F.R. § 60.14(e). 
As discussed in reference to TVA’s prior cite to the NSPS regulations, they are not applicable to the 
PSD and nonattainment NSR permitting requirements and, thus, are not relevant in this context. 
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here that, rather than confused, TVA was simply assuming a calculated risk?® As 
the D.C. Circuit observed in another setting, “[I]t is not unfair to require that one 
who deliberately goes perilously close to an area of proscribed conduct shall take 
the risk that he may cross the line.” DiCola v. FDA, 77 F.3d 504, 508 (D.C. Cir. 
1996) (citation omitted).

We also find it striking that TVA is unable to point us to a single instance in 
which, notwithstanding the magnitude of the projects that it was undertaking, it 
sought a determination from the relevant regulatory agency regarding the applica­
bility of the routine maintenance exception to these projects.” TVA argues that its 
failure to do so is irrelevant. In this regard, TVA cites Hoechst Celanese, a district 
court decision from South Carolina, as supporting TVA’s argument that it was 
under no compunction to seek clarification from the Agency. However, a close 
reading of the district court’s decision reveals that the case does not stand for the

It may well be that TVA’s choice to assume the risk was Influenced by the fact that, histori­
cally, EPA had not pressed the point through enforcement actions. See TVA Response to Initial Brief 
at 27, 38. But EPA’s alleged lack of enforcement is immaterial to TVA’s claim that it did not have 
notice of the regulation’s import since the regulatory provision on its face should have provided TVA 
with appropriate notice. Moreover, it does not explain TVA’s choice never to seek a determination 
from the Agency concerning any of its projects. See discussion in Part III.C.4.a.

Although TVA does not raise an estoppel argument with regard to EPA’s alleged lack of en­
forcement, it is worth noting that such arguments typically fail as a matter of course since a lack of 
enforcement generally does not rise to the level of “affirmative misconduct” by the government. See In 
re B.J. Carney Indus., 7 E.A.D. 171, 197 (EAB 1997) (“the Region’s conduct [of a five-year delay 
initiating its enforcement action] did not rise to the level of ‘affirmative misconduct’ necessary to meet 
the heavy burden of estopping the government, and hence it must fall.”), 192 F.3d 917 (9th Cir. 1999), 
vacated as moot, 200 F.3d 1222 (9th Cir. 2000); In re Newell Recycling Co., 8 E.A.D. 598, 631 (EAB 
1999) (Region’s commencement of enforcement action after a period of inaction did not give rise to an 
estoppel against the government). Similarly, laches, which TVA does raise in its Answer but has not 
argued in its briefs, is not an affirmative defense that in general can be raised successfully against the 
government. See Nevada v. United States, 463 U.S. 110, 141 (“the Government is not in the position of 
a private litigant or a private party”); FDIC v. Husey, 22 F.3d 1472, 1490 (10th Cir. 1994) (the general 
rule is that the United States is not subject to the defense of laches); Bostwick Irrigation Dist. v. United 
States, 900 F.2d 1285, 1291 (Sth Cir. 1990) (“[W]e have recognized the long-standing rule that laches 
does not apply in actions brought by the United States.”).

It is commonplace for sources regulated under the CAA to seek applicability determinations 
in circumstances of uncertainty. The regulations provide for such determinations, see 
40 C.F.R. § 60.5; 57 Fed. Reg. 32,314 (1992), and EPA has encouraged their use. 57 Fed. Reg. at 
32,332 (1992) (“The EPA anticipated, however, that questions will arise regarding certain aspects of 
this proposal. Because some instances involve discrete judgments, utilities may wish to obtain deter­
minations of applicability. The EPA will provide such determinations upon request ’* ’* ’*‘.”). Indeed, 
fVEPCO emerged from a 1988 EPA applicability determination. See WEPCO, 893 F.2d 901; see also 
Cyprus Casa Grande Corp. Supplemental PSD Applicability Determination (1987). We note that, apart 
from the absence of a TVA-specific determination, TVA has not pointed us to any other EPA applica­
bility determination sufficiently on point to bring meaningful support to TVA’s argument that its activ­
ities fall safely within the ambit of “routine.” 
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proposition that the failure to inquire is irrelevant to a fair notice inquiry. In 
Hoechst Celanese, the defendant in an EPA enforcement action had, in fact, 
sought prior clarification from a state agency with delegated authority from EPA 
and had acted in reliance on the state’s interpretation. The court merely found that 
because the company made an inquiry to the state agency, further inquiry to U.S. 
EPA was not required. United States v. Hoechst Celanese Corp., 964 F. Supp. 
967, 982 (D. S.C. 1996), rev’d on other grounds, 128 F.3d 216 (4th Cir. 1997), 
cert, denied, 524 U.S. 952 (1998).

The absence of an inquiry by TVA is, in our view, a relevant consideration 
in determining the availability of a fair notice defense in a case like this where the 
regulation’s text and context put TVA on notice that significant projects might 
well be determined not to be routine maintenance, repair, and replacement. See 
Fluor Constructors, Inc. v. OSHA, 861 F.2d 936, 942 (6th Cir. 1988) (“If in doubt 
as to the nature of the lifeline requirement Fluor should have taken the safer posi­
tion and installed separate lifelines, * * * or at least inquired of OSHA * * *.’’); 
Texas Eastern Prod. Pipeline Co. v. OSHA, 827 F.2d 46 (7th Cir. 1987) (“The 
regulations, while not models of clarity, should not have been incomprehensively 
vague to Texas Eastern. Texas Eastern made no inquiry.’’).

In sum, we find that TVA did have fair notice of the interpretation of the 
regulatory exception for routine maintenance, repair, and replacement that we are 
following in this case. We find that the interpretation was “ascertainably certain” 
from both the regulation’s text and its context. Moreover, given the magnitude and 
circumstances of the projects at issue here, TVA reasonably should have been on 
notice that these projects may not qualify for the routine maintenance, repair, and 
replacement exception. To the extent that, notwithstanding this ascertainable cer­
tainty, TVA was unsure of its regulatory obligations pertaining to the projects, it 
should have sought clarification from the Agency. Failing to do so, it cannot cred­
ibly argue surprise as a result of the Agency’s actions.

b. New Rulemaking

TVA makes the related argument that interpretation of the exception that we 
are following is a new interpretation and, therefore, requires notice-and-comment 
rulemaking before it can be applied. TVA Post-Hearing Brief at 44. To do other­
wise, TVA maintains, would be manifestly unfair because TVA has relied on 
EPA’s prior interpretation in undertaking past projects at its plants.

The starting point in addressing TVA’s argument is to determine whether 
EPA did, in fact, change its interpretation. We conclude that the evidence in the 
record of this case does not support TVA’s contention that EPA has changed its 
interpretation. Accordingly, we do not reach the legal question whether EPA was 
required to initiate notice-and-comment rulemaking to effectuate an interpretive 
change.
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TVA has cited to a number of documents that it argues show that EPA once 
had a different interpretation of the regulation. These documents include a 1986 
article entitled, “Extended Lifetimes for Coal Fired-Power Plants: Effect Upon Air 
Quality,” written by two EPA staff employees; a General Accounting Office’s 
(“GAO”) 1990 Study on Electricity Supply; a draft 1990 report prepared for EPA 
by a contractor entitled, “Comparison of the Economic Impacts of the Acid Rain 
Provisions of the Senate Bill (S.1630) and the House Bill (S.1630) (sic)”; a 1989 
letter from ICF Resources Inc., an EPA contractor, responding to an inquiry by 
the Edison Electric Institute; a 1994 draft document prepared by EPA for circula­
tion to stakeholders for comment; and a portion of a transcript from a May 2000 
American Bar Association (“ABA”) panel discussion."LS'ee TVA Response to Ini­
tial Brief atts. 0-P, T-U; TVA Post-Hearing Brief att. F.

We note at the outset two important weaknesses pertaining to the statements 
cited by TVA. First, with the possible exception of the 1994 draft notice, none of 
these statements can be taken as authoritative statements by the Agency. The 
GAO Report, for example, is unclear as to the source of the commentary that it 
references. The other statements are by Agency staff and contractors having no 
colorable authority to offer the Agency’s official view on the subject.^® Thus, for 
example, the article written by EPA employees explicitly states that the views 
expressed in the article are the personal views of the authors and do not represent 
the opinions of EPA.

The second weakness is that, of the documents cited, only the 1994 draft 
document to stakeholders explicitly addresses the routine maintenance, repair, and 
replacement exception, and we have questions concerning its relevance in this 
regard. The draft document that was circulated to stakeholders included draft reg­
ulatory text which allegedly would have written into the regulation specific crite­
ria for determining what constitutes “routine” under the NSR regulations. See 
TVA Post-Hearing Brief att. F. As TVA notes, after “industry participants ob­
jected to the suggested definition, * * * EPA did not include the 1994 draft in its 
1996 proposed NSR rule.” TVA Post-Hearing Brief at 44. In TVA’s view, this 
reveals that EPA was advancing a new interpretation of the regulations but failed 
to promulgate it. We think this reads too much into EPA’s action. The fact that 
EPA may have been considering regulatory changes to make the definition of

5’ The 1994 draft document appears to be an EPA draft regulatory provision regarding the 
interpretation of the routine maintenance exception under NSR. The document was apparently circu­
lated among EPA stakeholders for comment.

” With regard to the portion of the May 2000 ABA panel discussion, we are unswayed by the 
material provided to the Board. The discussion is not provided in full, and therefore, the context of the 
discussion cannot be determined, nor can we determine precisely to what the speaker is referring. 
Further, the informal discussion of a mid-level EPA employee cannot speak for the Agency. See Para­
lyzed Veterans v. D.C. Arena, 117 F.3d 579, 587 (D.C. Cir. 1997), cert, denied, 523 U.S. 1003 (1998). 
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routine maintenance more explicit does not mean that it was changing its interpre­
tation. It is equally plausible that the changes were confirmatory in nature, restat­
ing with greater particularity the Agency’s preexisting interpretation.^®

By implication, TVA argues that the Agency’s prior view was the one es­
poused by TVA in this case. We have difficulty finding that any of the cited state­
ments provides support for TVA’s view that the Agency’s analysis of routineness 
is limited to assessing whether a given project has been undertaken before some­
where else in the industry.

In sum, based on the limited references that TVA has cited, we are unpre­
pared to find that EPA had earlier espoused an interpretation contrary to the one 
that we are following here.

D. The Statutory Emissions Increase Requirement as Generally Applied 
in the PSD Programs (State and Federal)

Having determined that a “physical change” was made at each of the four­
teen coal-fired power units at TVA’s nine electrical generating plants, we turn 
now to the second part of the statutory two-part test under the definition of “modi­
fication.” It requires a demonstration that the physical change resulted in an in­
crease in emissions of a regulated pollutant. In particular, the statutory definition, 
with emphasis on the emissions increase requirement, is as follows:

The term “modification” means any physical change in, or change in 
the method of operation of, a stationary source which increases the 
amount of any air pollutant emitted by such source or which results in 
the emission of any air pollutant not previously emitted.

CAA § 111(a)(4), 42 U.S.C. § 7411(a)(4) (emphasis added). The regulations for 
the different programs (NSPS, SIPs, federal PSD, and federal nonattainment 
NSR) interpret and elaborate on this general statutory emissions increase require­
ment with detailed provisions.

We note at the outset that the regulations promulgated by EPA implement­
ing the emissions increase test are different for NSPS and NSR. EPA succinctly 
described this difference in the preamble to NSR rule amendments promulgated in 
1992:

“ Notably, TVA’s suggestion that it was because of industry opposition that the Agency did 
not proceed with its more-specific definition of the routine maintenance exception is also open to 
question. In explaining its decision to drop the initiative, EPA explained that this was because “[w]ith 
other changes being made to NSR applicability, this issue becomes less important.” EPA Enforcement 
Reply Brief, att. E (Letter from Mary D. Nichols, Assistant Administrator for Air and Radiation, U.S. 
EPA, to William H. Lewis, Morgan, Lewis and Bockius (May 31, 1995)).
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In the first step, which is largely the same for NSPS and NSR, the 
reviewing authority determines whether a physical or operational 
change will occur. If so, the reviewing authority proceeds in the sec­
ond step to determine whether the physical or operational change will 
result in an emissions increase over baseline levels. In this second 
step, the applicable rules branch apart, reflecting the fundamental dis­
tinction between the technology-based provisions of NSPS and the air 
quality-based provisions of NSR.

57 Fed. Reg. 32,314, 32,316 (1992) (footnote omitted); also WEPCO, 
893 F.2d at 913 (noting that “each program [NSPS and PSD] measures emissions 
in a fundamentally distinct manner”).

In this part of our decision, with one exception, we review the NSR regula­
tory requirements (both the federal program and the applicable state SIPs) regard­
ing the emissions increase test and apply those requirements to the specific 
projects and pollutants which EPA Enforcement alleges in its Post-Hearing Brief 
are at issue in this case/’' We will also address TVA’s argument that the statute 
requires application of the NSPS emissions increase test as part of all PSD and 
nonattainment NSR programs. One alleged NSR violation that will not be consid­
ered in this Part III.D is the SO2 violation for Colbert Unit 5, which is governed 
by the Alabama nonattainment NSR program as it existed prior to amendment in 
1983. The emission increase test under the pre-1983 Alabama nonattainment NSR 
program is similar to the federal NSPS emissions increase test and, therefore, will 
be discussed in Part III.E below along with the alleged NSPS violations at Colbert 
Unit 5/’'’

1. Identification of the TVA Units and the Applicable State and 
Federal Regulations Discussed in This Part

As noted above, the violations alleged in this case occurred between 1982 
and 1996 at fourteen generating units located at nine coal-fired power plants in 
the states of Alabama, Kentucky, and Tennessee. At various times and for differ­
ent pollutants, these three states had EPA-approved SIPs and were the applicable 
permitting authorities. In addition, at some points in time for some pollutants, the 
applicable permitting program was the federal PSD program. This array of differ­
ent permitting programs, however, has not resulted in substantially different per­
mitting requirements. To the contrary, the state SIPs generally adopted regulatory 
language modeled after the language of the federal programs for the pollutants at

See supra Part III.A (identifying claims that were abandoned by EPA Enforcement in its 
Post-Hearing Brief and identifying the pollutants at each unit that remain at issue).

“ The NSPS regulatory requirements for the emissions increase test will be discussed below in 
Part III.E as well.
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issue in this case. Accordingly, the regulatory requirements pertaining to emis­
sions increases are generally the same and thus can be discussed generically in 
this part of our decision. The following is a brief identification of the power plant 
units, pollutants emitted by those units, and citations to the applicable regulations 
that will be discussed in this Part III.D.

As directed by the Board in its May 15 Order, the parties have entered into 
a comprehensive stipulation regarding both the attainment or nonattainment status 
of the areas of TVA’s plants and the applicable state SIP provisions and federal 
regulations. See Regulation Stipulation. The parties have also attached copies of 
the applicable SIP provisions and federal regulations to the Regulation Stipula­
tion, set forth in numbered tabs from 1 to 23. The units and the regulations that 
applied to them during the relevant time frames are as follows:

a. Federal PSD Units. Paradise Units 1, 2, and 3 were in an area classi­
fied as attainment for NO2. Regulation Stipulation 3, at 6. During 
the relevant time, Kentucky did not have an approved SIP governing 
PSD permitting. Id. at 3, 4-5. Accordingly, the question as to 
whether TVA was required to obtain a preconstruction permit for 
NOx for the physical changes to Paradise Units 1, 2 and 3 is governed 
by the federal PSD regulations.

b. Kentucky PSD Units. Shawnee Unit 1 and 4 were in an area classified 
as attainment for NO2 and SO2. Id. 4, at 6. At the relevant time,^^ 
Kentucky had an approved SIP for PSD. Id. Tf 5, at 3-4. Accordingly, 
the question of whether TVA was required to obtain a preconstruction 
permit for these pollutants at these units is governed by the applicable 
Kentucky SIP provisions on PSD identified in the Regulation Stipula­
tion 5, at 3-4.

c. Tennessee PSD Regulations (Pre-1994). John Sevier Unit 3, Kingston 
Unit 6, Kingston Unit 8, and Bull Run Unit 1 were in a location clas­
sified during the relevant time as attainment for NO2, SO2, and 
TSP/PMio. Regulation Stipulation 2, at 6. Tennessee had an ap­
proved SIP governing PSD permitting. Id. 2, at 2. Accordingly, the 
question as to whether TVA was required to obtain a preconstruction 
permit for these pollutants at these units is governed by the applicable 
Tennessee SIP provisions on PSD identified in the Regulation Stipu­
lation 2., at 2.

Construction of the physical changes to Shawnee Unit 1 was commenced on October 31, 
1989. EPA Enforcement Ex. 134. The Kentucky SIP provisions governing PSD permitting became 
effective on October 2, 1989. Regulation Stipulation at 3 | 5.
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d. Tennessee PSD Regulations (Post-1994). Cumberland Units 1 and 2 
were in an area classified as attainment for NO2, SO2, and TSP/PMw. 
Id Tf 2, at 6. Tennessee had an approved SIP governing PSD permit­
ting during this time. Id. | 3,at 3. Accordingly, the question as to 
whether TVA was required to obtain a preconstruction permit for 
these pollutants at these units is governed by the applicable Tennessee 
SIP provisions on PSD identified in the Regulation Stipulation at 3 
3.

e. Tennessee SIP, Memphis-Shelby County. Allen Unit 3 was located in 
an area classified as attainment for NO2, SO2, and PMw during the 
relevant time. Id. Tf 1, at 5-6. The Allen plant is within the jurisdiction 
of the Memphis/Shelby County portion of the Tennessee SIP. A/. 1, 
at 2. Accordingly, the question as to whether TVA was required to 
obtain a preconstruction permit for these pollutants at this unit is gov­
erned by the applicable Tennessee SIP provisions on PSD identified 
in the Regulation Stipulation | 1, at 2.

f. Alabama PSD Regulations (Pre-1987). Colbert Unit 5 was located in 
an area classified as attainment for NO2 and TSP/PMio.®^ Id. 5, at 6. 
At this time, Alabama had an approved SIP for PSD. Id. 6, at 4. 
Accordingly, the question as to whether TVA was required to obtain a 
preconstruction permit for these pollutants at this unit is governed by 
the applicable Alabama SIP provisions on PSD identified in the Regu­
lation Stipulation 6, at 4.“

As noted earlier, the alleged violation with respect to SO2 emissions of the nonattainment 
NSR permitting requirements for Colbert Unit 5 will be discussed below in Part III.E.

TVA argues that Colbert Unit 5 is exempt from the permitting requirements for NOx and 
TSP under the PSD requirements of the state SIP on the grounds that construction of the physical 
changes was commenced within 18 months of August 7, 1980, and TVA had all of the federal, state 
and local preconstruction permits necessary under the SIP before that date. TVA Post-Hearing Brief at 
56-60. This contention must fail. The exception upon which TVA relies is only applicable if TVA had 
all required preconstruction permits. ADEM Reg. 16.4.8(d)(5)(i)(ii) (Regulation Stipulation tab 14). 
As we conclude below in Part III.E, TVA was required to obtain a preconstruction nonattainment NSR 
permit for SO2 emissions, which TVA failed to obtain. Accordingly, TVA did not have all required 
preconstruction permits as of August 7, 1980, or as of any other time. Moreover, TVA has not shown 
by record evidence that “on-site construction” commenced within 18 months of August 7, 1980. See, 
e.g.. Memorandum from Roger Strelow, Assistant Administrator for Air and Waste Management, U.S. 
EPA, to U.S. EPA Regional Administrators at 1 (Dec. 18, 1975) (memorandum regarding interpreta­
tion of “Commencement of Construction”). Further, TVA has not demonstrated that the contracts to 
which it refers, as proof of construction commencement, were for “continuous on-site construction” 
commencing as of an identifiable date. See, e.g.. Memorandum from Roger Strelow, Assistant Admin­
istrator for Air and Waste Management, U.S. EPA, to U.S. EPA Regional Administrators at 1 (Apr.
21, 1976) (memorandum regarding interpretation of “Commencement of Construction”).
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g. Alabama PSD Regulations (Post-1987). Widows Creek Unit 5 was in 
an area classified as attainment for NO2 and TSP/PMio. Id. 5, at 6. 
Alabama had an approved SIP for PSD permitting during the relevant 
time. Id. 7, at 5. Accordingly, the question as to whether TVA was 
required to obtain a preconstruction permit for these pollutants at this 
unit is governed by the applicable Alabama SIP provisions on PSD 
identified in the Regulation Stipulation | 7, at 5,

Next, we begin our analysis of the parties’ arguments regarding the emis­
sions increase test applicable to the federal and state PSD and nonattainment NSR 
permitting programs by reviewing the applicable regulatory texts.

2. Regulatory Emissions Increase Test: the “Actual-to-PotentiaP 
Test

Throughout this discussion, because the state SIPs generally follow the fed­
eral NSR programs,®*' we will focus primarily on the federal PSD program re­
quirements and identify in the citations or footnotes the parallel requirements 
under the state SIPs. For the federal PSD program, our discussion will be based 
upon the 1984 version of the Code of Federal Regulations. The parties have stipu­
lated that the 1984 version of the Code of Federal Regulations contains the text 
applicable to the violations at Paradise Units 1, 2, and 3 with respect to NOx 
emissions. These regulations are not directly applicable to any of the other viola­
tions, which are governed instead by the provisions of the state SIPs.

The federal PSD regulatory definition of “major modification” states that, to 
be included within the definition, a physical or operational change at the source 
must “result in a significant net emissions increase.” 40 C.F.R. § 52.21(b)(2)(i) 
(emphasis added).®'' The phrase “net emissions increase” is separately defined in 
the regulations to require consideration of both “any increase in actual emissions 
from a particular physical change or change in method of operation” and any other 
“creditable” increases or decreases in actual emissions at the source within a “con­
temporaneous” period. Id. § 52.21(b)(3) (emphasis added).®^ The issues in the pre­
sent case concern the first part of this definition (actual emissions from the physi-

As noted previously, the Alabama SIP’s emissions increase test for the nonattainment NSR 
program prior to its amendment in 1983 was similar to the federal NSPS emissions increase test, not 
the federal PSD test. These pre-1983 nonattainment NSR provisions are only applicable to SO2 emis­
sions at Colbert Unit 5, which will be discussed in Part III.E below along with the alleged NSPS 
violations at Colbert Unit 5.

Regulation Stipulation tab 1, § 16-77 (S1200-3-9-.01(4)) (Tennessee, Memphis/Shelby 
County); id. tab 2 (1200-3-9-.01(4)) (Tennessee); id. tab 14, § 16.4.2 (Alabama); id. tab 15, § 16.4.2 
(Alabama); id. tab 15, § 16.3.2 (Alabama).

For state SIP provisions, see supra notes 25, 67.
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cal change) and, thus, we need not discuss further the second part (creditable 
contemporaneous increases or decreases elsewhere at the source).^®

The phrase “actual emissions” as used in the definition of “net emissions 
increase” is further defined in section 52.21(b)(21).™ Generally, the definition of 
“actual emissions” requires calculation of the actual emissions prior to the physi­
cal or operational change, commonly known as the “baseline,” which then is com­
pared to the projected^' emissions after the change. As explained more fully be­
low, the regulations contemplate that the calculation of the pre-change emissions 
will be based upon data regarding the actual emissions during a two-year period 
prior to the change that is “representative” of normal operations. In contrast, with 
respect to the post-change emissions, EPA Enforcement has argued that, under 
certain circumstances, the post-change emissions are calculated based upon the 
changed unit’s potential to emit.

During the time of the alleged violations in this case,’^ the definition of 
“actual emissions” stated in relevant part as follows:

(i) Actual emissions means the actual rate of emissions of a pollutant 
from an emissions unit, as determined in accordance with paragraphs 
(b)(21)(ii)-(iv) of this section.

(ii) In general, actual emissions as of a particular date shall equal the 
average rate, in tons per year, at which the unit actually emitted the 
pollutant during a two-year period which precedes the particular date 
and which is representative of normal source operations * * *.

TVA has argued that if it is required to submit permit applications for these projects, it 
should not be precluded from proposing increases or decreases elsewhere at the source. TVA Post­
Hearing Brief at 108-10. These arguments will be considered below in Part III.G, where we address 
the Compliance Order’s requests for relief.

™ For state SIP provisions, see supra notes 25, 67.

TVA argues that the post-change emissions should be calculated based on actual post­
change operating data, rather than a projection of post-change emissions based on the information 
available to TVA at the time. This argument will be considered below in Part III.D.5.

The definition of “actual emissions” was amended in 1992 to, among other things, add an 
additional concept of “representative actual annual emissions.” 57 Fed. Reg. 32,314 (1992). These 
amendments, however, are not directly applicable in this case as they were not incorporated by the 
relevant states into their SIPs at the time when TVA commenced construction of its projects.
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(iv) For any emissions unit which has not begun normal operations on 
the particular date, actual emissions shall equal the potential to emit 
of the unit on that date.

40 C.F.R. § 52.21(b)(21)(i), (ii), (iv) (1984).^^ Under this definition, the pre­
change “baseline” actual emissions are determined by the emission unit’s recent 
operating history, as specified in subsection (ii). In this case, for the baseline cal­
culation, the parties dispute whether the proper period is the two-year period im­
mediately prior to the physical change or the two-year period with the highest 
emissions within the five years immediately prior to the modifications. These ar­
guments will be discussed below in Part III.D.3.

With respect to the post-change “actual emissions,” EPA Enforcement con­
tends that the Agency consistently interpreted this pre-1992 definition to require a 
unit affected by a physical or operational change to be subject to subsection (iv). 
EPA Enforcement states that since the calculation would be performed before the 
unit had “begun normal operations” following the change, the unit’s post-change 
“actual emissions” are presumed to be equivalent to the unit’s “potential to emit.” 
See 45 Fed. Reg. 52,676, 52,677 (1980) (“[Tjhe source owner must quantify the 
amount of the proposed emission increase. This amount will generally be the po­
tential to emit of the new or modified unit.”). This method of calculating the emis­
sions increase by comparing actual emissions prior to the change with post­
change potential emissions is commonly referred to as the “actual-to-potential” 
test.

TVA argues, on the other hand, that we should apply the reasoning of the 
Seventh Circuit in the WEPCO case and bar the use of post-change “potential” 
emissions. Instead, according to TVA, we should require use of post-change “ac­
tual” emissions in calculating whether the change resulted in an emissions in­
crease. The parties’ arguments on this issue will be discussed below in Parts 
III.D.4 and D.5.

In addition, TVA argues that the manner in which Congress enacted the 
PSD program in 1977 evinces an intention to incorporate a statutory requirement 
that any emissions increase be determined based upon whether the change re­
sulted in an increase in the maximum hourly rate of emissions. Because this argu­
ment is presented as an issue arising under the statute, which TVA alleges must 
be applied independent of the regulatorily prescribed test, we will discuss this 
issue first.

Before turning to the parties’ arguments, one additional aspect of the regula­
tions must be noted. As noted above, the parties’ arguments focus on the phrase

For state SIP provisions, see supra notes 25, 67.
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“net emissions increase” and the subsidiary definitions that must be considered to 
understand its meaning. This phrase, as it is used in the definition of “major modi­
fication,” is qualified by the word “significant.” 40 C.F.R. § 52.21(b)(2) (refer­
ring to a “significant net emissions increase”). The term “significant” is separately 
defined in section 52.21(b)(23) as generally meaning 40 tpy of NOx, 40 tpy of 
SO2, and 25 tpy of PM. Thus, for PSD and nonattainment NSR purposes gener­
ally,'/'' any predicted emissions increase must exceed these amounts in order for 
the permitting requirements to be triggered.

3. TVA’s Argument That the Statute Requires EPA to Demonstrate 
an Hourly Emissions Increase

TVA argues that when Congress amended the CAA in 1977, it intended 
EPA’s long-standing regulatory interpretation of the statutory definition of “modi­
fication” in the NSPS context to be applied to the newly created PSD program. 
TVA thus contends that EPA’s regulatory interpretation developed for the NSPS 
program was, in effect, incorporated into the statutory requirements of the PSD 
program. TVA devotes considerable discussion in its briefs developing this issue, 
and we now consider those arguments.

TVA first notes that the definition of “modification” set forth in CAA 
§ 111(a)(4) was originally enacted in 1970, and that EPA’s initial regulations 
promulgated under this definition for the purposes of the NSPS program required 
measurement of emissions increases in terms of the unit’s “emissions rate.” TVA 
also observes that, in the mid-1970s, when EPA first proposed to create a PSD 
program by regulation (prior to the mandate for such a program in the 1977 CAA 
amendments), EPA also proposed that an emissions increase be measured based 
on the unit’s “emissions rate.” See TVA Response to Initial Brief at 57 & nn.44- 
45, (citing 39 Fed. Reg. 36,946 (1974); 39 Fed. Reg. 42,514 (1974)). It argues 
further that emissions rate means the unit’s maximum hourly emissions rate. TVA 
Reply Brief at 32. Accordingly, TVA claims that when Congress amended the 
CAA in 1977 to create the statutory PSD and nonattainment NSR programs, it 
legislated in a context where EPA had uniformly interpreted the emissions in­
crease requirement of the term “modification” to be measured based on the unit’s 
maximum hourly rate of emissions.

In particular, TVA states that in 1977, when Congress amended the CAA:

Congress incorporated into its definition of “construction” for pur­
poses of the new NSR program the term “modification,” as that term 
was defined under CAA §111, and as that term had been consistently 
interpreted by EPA in contemporaneous interpretations announced be-

’'• For state SIP provisions, see supra notes 25, 67. 
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tween 1971 and 1977 under the NSPS and NSR rules. Specifically, 
following initial enactment, in which the NSR provisions had been 
made to apply only to newly-constructed sources, a technical amend­
ment [later in 1977] was made to the NSR program provisions, in 
which Congress said that the term “‘construction’ when used in con­
nection with any source or facility includes the modification (as de­
fined in section 7411(a) of this title) of any source or facility.”

The legislative history of the technical amendment explains that 
the change was made in order to “[i]mplement[] [the] conference 
agreement to cover ‘modification’ as well as ‘construction’ by defining 
‘construction’ in part C to conform to usage in other parts of the Act."

Id. at 58 (citations and footnote omitted) (quoting CAA § 169(2)(C), 
42 U.S.C. § 7479(2)(C) (emphasis added by TVA); 123 Cong. Rec. Hl 1957 
(daily ed. Nov. 1, 1977) (emphasis and alterations added by TVA)). Based upon 
this background, TVA concludes, “[I]t is clear that Congress intended that only a 
NSPS modification at an existing unit is ‘construction’ activity that can subject an 
existing unit to potential NSR permitting as a result of a ‘physical or operational’ 
change.” Id. at 60.^^

In essence, TVA argues that the statutory definition for the PSD program of 
“construction,” CAA § 169(2)(C), 42 U.S.C. § 7479(2)(C), which references 
“modification” as defined in CAA section 111, contains within it a requirement 
that there must be an increase in the maximum hourly emissions rate of the unit. 
Carried to its logical conclusion, this argument suggests that any NSR regulation 
promulgated by EPA which ignored this maximum hourly emissions rate would 
be incompatible with the statute. As explained below, we reject this argument as 
nothing other than an untimely challenge to EPA’s 1980 PSD regulations, which 
plainly established an emissions test based upon the unit’s actual emissions (ex­
pressed as an average rate measured in tons per year) during the period prior to 
the physical or operational change and without reference to whether there was 
also an increase in the maximum hourly emissions rate.

As noted above, the federal regulations provide that a permit is required if 
the physical change results in a “significant net emissions increase.” 
40 C.F.R. § 52.21 (b)(2)(i).''’ “Net emissions increase” in turn is defined as an in­
crease in “actual emissions,” id. § 52.21(b)(3), and that term is defined as “equal to 
the average rate, in tons per year, at which the unit actually emitted pollutants 
during a two-year period which precedes” the physical change. Id.

TVA reasserts this same argument in its post-hearing briefs. See TVA Post-Hearing Brief at 
29, 31-33.

For state SIP provisions, see supra notes 25, 67.
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§ 52.21(b)(21)(ii) (emphasis added)?’ Briefly stated, the PSD regulations require 
consideration of the actual amount, measured in tons per year and expressed as an 
average annual rate, of pollution emitted by the source prior to the change and to 
be emitted after the change, whereas the NSPS maximum hourly emissions rate 
test looks to the maximum rate at which the source can emit on an hourly basis. 
These differences and the shift in focus from potential hourly emissions rate to 
actual emissions, in tons per year, was thoroughly explained in the preamble to 
the rulemaking by which the PSD test was promulgated. See 45 Fed. Reg. 52,676, 
52,700 (1980).

By arguing that the NSPS hourly emissions rate test must be applied as an 
initial step in the PSD or nonattainment NSR permitting context, TVA in effect 
challenges the emissions test required by the Agency’s duly promulgated regula­
tions. However, we have frequently stated that we will not generally entertain 
challenges to the Agency’s regulations in the context of an enforcement or permit 
proceeding. See In re B.J. Carney Indus., 7 E.A.D. 171, (EAB 1997) (enforce­
ment proceeding), 192 F.3d 917 (9th Cir. 1999), vacated as moot, 200 F.3d 1222 
(9th Cir. 2000); In re Echevarria, 5 E.A.D. 626, 634 (EAB 1994) (enforcement 
proceeding); In re Puna Geothermal Venture, 9 E.A.D. 243, 249 n.7 (EAB 2000) 
(challenges to regulations not entertained in a permitting proceeding); In re City 
of Port St. Joe, 7 E.A.D. 275, (EAB 1997) (same); In re Suckla Farms, Inc., 
4 E.A.D. 686, 698 (EAB 1993) (same); In re Ford Motor Co., 3 E.A.D. 677, 682 
n.2 (Adm’r 1991) (same). We see no compelling reason to depart from this princi­
ple here. Accordingly, TVA’s arguments are rejected as untimely challenges to 
the Agency’s PSD regulations (and the EPA-approved SIPs).

We also reject TVA’s argument because a plain reading of the statutory text 
makes clear that the CAA is not limited in the manner argued by TVA. Indeed, 
there is no suggestion in the language of the statute itself that an emissions in­
crease must be measured as “maximum hourly emissions rate.” The statutory text 
merely refers to “zncreuse[] [in] the amount of any air pollutant emitted.” CAA 
§ 111(a)(4), 42 U.S.C. § 7411(a)(4) (emphasis added). It does not specify how 
an increase is to be measured (whether by maximum hourly rate as suggested by 
TVA or by tons per year as stated in the PSD and nonattainment NSR regulations 
or by any other method), or even use the words “hourly” or “emission rate.” Cf. 
40 C.F.R. § 52.21(b)(21)(ii). Had Congress intended to restrict the Agency’s dis­
cretion in this respect, it surely would have stated this limitation expressly in lan­
guage far more limiting than the provision it chose to enact into law.’^

For state SIP provisions, see supra notes 25, 67.

EPA Enforcement has suggested that, under the statutory definition, emissions could be 
measured by any of the following: “the unit’s actual emissions, its maximum theoretical potential to 
emit, its present (that is, considering deterioration) potential to emit, its permitted allowable emissions, 
or any other measure.” EPA Enforcement Post-Hearing Brief at 133.
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TVA has cited no case, Agency interpretation, or other authority published 
in the nearly twenty-five years since the enactment of the 1977 CAA amendments 
for its novel argument that the statutory definition must be interpreted for both the 
NSR and NSPS programs to require measurement of emissions as a “maximum 
hourly emissions rate,” To the contrary, there are numerous instances in which 
EPA and the courts have stated that the emissions increase test is different for the 
two programs. See, e.g., WEPCO, 893 F.2d at 905, 913;” Puerto Rican Cement 
Co. V. EPA, 889 F.2d 292, 298 (1® Cir. 1989); Letter to Timothy J. Method, Assis­
tant Commissioner, Indiana Department of Environmental Management, from 
David Kee, EPA Director of Air and Radiation Division at 2-4 (Jan. 30, 1990); 
see also Alabama Power, 636 F.2d 323, 397-98 (D.C. Cir. 1980) (holding that, 
even though the same statutory definition of the term “source” in CAA § 111 ap­
plies to the NSPS program and the PSD programs, EPA may define the “compo­
nent terms” used within section Ill’s definition differently because of differences 
in the purposes and structure of the two programs).

Moreover, we see nothing in the statutory text, legislative history, or the 
circumstances of the 1977 amendments cited by TVA that would compel us to 
interpret the statutory definition more narrowly than the court applied in WEPCO. 
In that case, the court specifically observed that “each program [NSPS and PSD] 
measures emissions in a fundamentally distinct manner.” WEPCO, 893 F.2d at 
913. We certainly see no requirement that measurement of an emissions increase 
may only be based on “maximum hourly emissions rate.”

EPA has chosen, through its regulations, to advance the technology cen­
tered purposes of the NSPS for steam generating boilers by measuring emissions 
increase based on maximum hourly emissions rate, and to advance the locality 
centered purposes of the PSD and nonattainment NSR programs by measuring 
emissions based on tons per year. Compare 40 C.F.R. §60.14, with 
40 C.F.R. §§ 51.24(b)(4), 52.21(b)(4); see also Northern Plains Resource Coun­
cil V. EPA, 645 F.2d 1349, 1356 (9* Cir. 1981).^° As noted above, the propriety of

™ In discussing the statutory emissions increase requirement, the Seventh Circuit stated that 
arguments regarding “emission rates” arise under the regulations, not under the statute itself. WEPCO, 
893 F.2d at 910. The court then held as follows: “For purposes of the statutory requirement, we simply 
observe that the rejuvenated Port Washington plant will produce more emissions after the completion 
of the renovation project than the operating deteriorated plant produced shortly before the project was 
undertaken.” Id. (emphasis added). In so holding, the court noted that WEPCO had admitted that the 
“replacement program” would enable its “deteriorated generators to operate at full capacity,” which 
would cause emissions to “increase from their current operating levels.” Id.

TVA argues that EPA acknowledged the existence of an hourly emissions rate requirement 
by excluding “an increase in the hours of operation or in the production rate” from “physical change or 
change in the method of operation." See 40 C.F.R. § 52.21(b)(iii)(f). This argument, however, has no 
merit — it is not only incompatible with a plain reading of the “hours of operation” exception, but it 

Continued 
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that regulatory choice, made more than twenty years ago, may not be reviewed in 
this case and, in particular, we see no reason to interpret the statutory definition of 
“modification” as compelling the use of “maximum hourly emissions rate” as a 
predicate to both programs.

Thus, we reject TVA’s argument that Congress’ cross-reference in the PSD 
portion of the CAA to the definition of “modification” in the NSPS portion of the 
statute ensconced the NSPS regulatory emissions increase test as a fixed and im­
mutable emissions test applicable to the PSD or other NSR programs. Next, we 
turn to the parties’ arguments arising under the terms of the regulations them­
selves, beginning with the arguments regarding calculation of the pre-change 
“baseline” emissions.

4. Base-line Emissions Issues

As noted earlier, the regulatory definition of “actual emissions” which is 
used in the definition of “net emissions increase” contemplates the comparison of 
the average emissions, in tons per year, during a pre-change “baseline” period to 
the emissions after the change. In this part of our discussion, we will consider the 
parties’ arguments regarding the proper method for calculating the emissions in 
the baseline period. For ease of reference, the applicable regulatory text is as 
follows:

In general, actual emissions as of a particular date shall equal the av­
erage rate, in tons per year, at which the unit actually emitted the pol­
lutant during a two-year period which precedes the particular date and 
which is representative of normal source operations * * *.

40 C.F.R. § 52.21(b)(21)(ii).’”

(continued)
also has been rejected by the EPA and by two federal circuit courts. In particular, the Seventh Circuit 
stated as follows:

Despite WEPCO’s protestations, we note initially that the EPA’s refusal to apply the 
“production rate/hours of operation” exclusion was proper. This exclusion — which 
states that “[a] physical change or change in the method of operation shall not include 
’* * * [a]n increase in the hours of operation or in the production rate," — was pro­
vided to allow facilities to take advantage of fluctuating market conditions, not con­
struction or modification activity.

WEPCO, 893 F.2d at 916 n.ll (quoting 40 C.F.R. § 52.21 (b)(iii)(f)) (modifications made by the 
court) (citations omitted); see also Puerto Rican Cement Co. v. EPA, 889 F.2d 292, 298 (1st Cir. 
1989). In sum, the Agency for many years has interpreted the hours of operation/production rate ex­
ception as applicable to operational changes where there is no other change such as the physical 
changes made by TVA at issue in this case.

” For state SIP provisions, see supra notes 25, 67.
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EPA Enforcement argues that the baseline emissions must be based upon 
the two-year period that immediately precedes the particular physical change. 
EPA Enforcement Post-Hearing Brief at 117-21. EPA Enforcement contends that 
the regulation quoted above establishes a presumption that the two-year period 
immediately before the physical change is representative of normal operations. Id. 
at 117-18. It argues that this presumption is explained in an Agency guidance 
document. See id. at 118 (citing New Source Review Workshop Manual at A.39 
(draft Oct. 1990));®^ EPA Enforcement Reply Brief at 26. EPA Enforcement con­
cludes that, if TVA believes that the immediately preceding two-year period is not 
representative, “TVA must persuade the Board that any alternative period is more 
representative of unit emissions.” EPA Enforcement Post-Hearing Brief at 117.

Although the parties extensively argue whether a rebuttable presumption 
exists in favor of one baseline period over another, we conclude that any such 
rebuttable presumption would have no effect on our ruling here, as TVA’s evi­
dence is sufficient to overcome any such presumption.

EPA Enforcement’s witness, Mr. Van Gieson, testified, based on a review 
of certain data regarding these units, including the monthly operating statistics 
reports, that “there is nothing to suggest that the two year time period before the 
[project] did not represent normal source operations.” EPA Enforcement Ex. 277, 
at 31 (Van Gieson pre-filed testimony). As EPA Enforcement argued in its briefs, 
given the steady deterioration of the units involved, and the associated progressive 
decline in unit performance, it was reasonable, absent other information, to look 
at the period immediately prior to the change as indicative of the unit’s opera­
tional capacity at the time of the change. EPA Enforcement Reply Brief at 26. 
Thus, although Mr. Van Gieson’s testimony does not eliminate the possibility that 
another time period might be more representative, it provides some evidence that 
the two-year period immediately preceding the physical changes at issue is “repre­
sentative” in this case, and, even if EPA Enforcement were not entitled to the 
benefit of a presumption, it nevertheless produced sufficient evidence to establish 
a prima facie case regarding its proposed baseline period. In any case, TVA’s 
evidence is sufficient to rebut this evidence and any suggested presumption.

The New Source Review Workshop Manual was issued as a guidance document for use in 
conjunction with new source review workshops and training, and to guide permitting officials with 
respect to PSD requirements and policy. Although it is not accorded the same weight as a binding 
Agency regulation, the Manual has been looked to by this Board as a statement of the Agency’s think­
ing on certain PSD issues. See, e.g., In re Steel Dynamics, Inc., 9 E.A.D. 165, 173 n.8 (EAB 2000); In 
re Hawaii Elec. Light Co., 8 E.A.D. 66, 72 n.7 (EAB 1994); In re Masonite Corp., 5 E.A.D. 551, 558 
n.8 (EAB 1994). As noted by EPA Enforcement, the New Source Review Workshop Manual provides 
guidance that the two years immediately prior to the change is presumed to be the representative 
period. In contrast, the preamble to the 1992 amendments to the NSR regulations suggests that any 
two-year period within the previous five years may be representative. 57 Fed. Reg. 32,314 (1992). We 
need not decide which of these two presumptions controls at the time of the various projects at issue in 
this case, as TVA’s evidence is sufficient to overcome any such presumption, as discussed in the text.
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TVA introduced evidence to establish that, at least for some of the units, 
another two-year period was more representative of normal source operations. 
TVA’s witness, Mr. Houston, testified that “the 24-month period having the high­
est annual emissions rate during the five years preceding the project [is] the base­
line period representative of normal operations.” TVA Ex. 9 at 5 (Houston pre­
filed testimony).

Mr. Houston testified that he used the “high two-of-five” period as represen­
tative of normal operations because it would take into account “any fluctuations in 
utilization of the unit that may be due to various factors, such as weather, availa­
bility of other units on the system, etc.” Id. Mr. Houston further testified that it is 
TVA’s goal to operate its coal-fired generators to achieve full capacity. Id. at 4; 
Tr. at 950. He also testified that he chose the high emissions period as the repre­
sentative period because “generally the closer the operation is to normal is going 
to mean the emissions are going to be higher with more operations.” Tr. at 950. In 
its post-hearing brief, TVA explains the import of Mr. Houston’s testimony as 
follows:

In other words, by using the high 2 of 5 period as the baseline period, 
which varies from unit to unit depending upon the particular condi­
tions of the unit during the 5-year period before the change, one 
would avoid the likelihood that factors wholly independent from the 
project or the conditions of the unit before the project — such as 
weather and availability of other units on the system, i.e. independent 
demand factors — would affect the operation of the unit during the 
baseline period.

TVA Post-Hearing Brief at 73-74.

In its post-hearing brief, EPA Enforcement attempts to discredit Mr. Hous­
ton’s testimony by noting that “Mr. Houston ignores the fact that these units were 
deteriorating at a steady rate, so that although TVA would have preferred to run 
the units at a higher capacity, normal operations of the unit did not reach those 
levels.” EPA Enforcement Post-Hearing Brief at 26. While EPA Enforcement’s 
observation that these units were generally deteriorating is established by the re­
cord in this case,®"* EPA Enforcement did not introduce any evidence to establish, 
for example, that for those units with emissions in the two-year period immedi­
ately preceding the physical changes that were lower than the emissions in the

” For several of the units, TVA’s evidence established that the appropriate baseline period is 
the two-year period immediately preceding the physical changes at issue. See TVA Ex. 9, arts. 10 
(Allen Unit 3), 12 (Cumberland Unit 1).

See App. A.
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high-two-of-five period, such lower emissions were more likely the result of dete­
rioration as opposed to other factors such as weather conditions,

TVA has fairly put in question whether the reduced emissions in the two 
years before the project were not caused by general deterioration, but rather were 
due to other factors including weather. In sum, TVA introduced evidence explain­
ing why a period other than the first two years prior to the physical changes would 
be more representative of normal operations and EPA Enforcement has not suffi­
ciently rebutted that evidence, having only introduced testimony that Mr. Van 
Gieson concluded, based on a review of certain data, that there was “nothing to 
suggest that the two year time period before the [project] did not represent normal 
source operations.” EPA Enforcement Ex. 277 at 31 (Van Gieson pre-filed 
testimony).

Given EPA Enforcement’s inability to adduce evidence sufficient to over­
come TVA’s rebuttal evidence, we conclude, based on the evidence in the record 
of this case, that the two-year period having the highest emissions in the five-year 
period preceding the change is the most representative of normal source opera­
tions and shall be used as the baseline period for calculation of the pre-change 
emissions of the fourteen units at issue in this case. Although we rely on Mr. 
Houston’s testimony in concluding that this period is most representative in this 
case, in our following discussion we will generally refer to Mr. Van Gieson’s tes­
timony and emission calculations as his testimony includes coverage of the emis­
sions in this period and provides a clearer comparative framework. Mr. Houston 
did not provide testimony as to the post-change emissions calculation that, as dis­
cussed below, we find appropriate. Although there are some differences between 
the twenty-four month periods that Mr. Van Gieson and Mr. Houston concluded 
were the high-two-of-five for specific projects, such differences are not material. 
In addition, we note that both Mr. Van Gieson and Mr. Houston determined that 
the high-two-of-five period for some of the projects was, in fact, the two-year 
period immediately preceding the physical change.

Next, we turn to the issues regarding calculation of emissions attributable to 
the post-change period.

5. Issues Regarding Post-Change Emissions: WEPCO Decision and 
Other Issues

As noted above, the Agency historically has interpreted the definition of 
“actual emissions” as requiring post-change emissions for a unit that has been sub­
ject to a physical or operational change to be measured as the unit’s potential to 
emit. In particular, the Agency has generally interpreted changed units as subject 
to subpart (iv) of the definition of “actual emissions.” For ease of reference, that 
subpart states as follows:
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(iv) For any emissions unit which has not begun normal operations on 
the particular date, actual emissions shall equal the potential to emit 
of the unit on that date.

40 C.F.R. § 52.21(b)(21)(iv) (1989).®’ This subpart has been viewed as applica­
ble to changed units under the notion that, when the preconstruction prediction of 
emissions is made, the unit to be affected by the change has not “begun normal 
operations” as a changed unit. As noted earlier in this decision, the method of 
calculating emissions increase based on these regulations as advocated by EPA 
Enforcement is referred to as the “actual-to-potential” test.

TVA argues in the present case that the actual-to-potential test for calculat­
ing whether an emissions increase will result from a physical change should not 
be applied to the changes made to the fourteen units at issue here. TVA first ar­
gues that, in WEPCO, the Seventh Circuit rejected application of the actual-to- 
potential test for replacement projects allegedly similar to those at issue in this 
case. See TVA Post-Hearing Brief at 63-66; WEPCO,893 F.2d 901 (7th Cir. 
1990). Second, TVA argues that it is inappropriate in a case, such as this one, 
arising years after the physical changes were completed, for the post-change emis­
sions to be calculated based on a hypothetical projection of emissions (which we 
will refer to as a “retrospective prediction" method), when the post-change emis­
sions can be calculated based on evidence of the post-change operations (we will 
refer to such a test based on operating data as a “actual-to-confirmed-actual" test). 
TVA Post-Hearing Brief at 66-71. These issues are discussed below.

a. The Actual-to-Potentia! Test: WEPCO and the Regions 
Allegations in the Compliance Order

As noted, TVA argues that we should adopt the analysis used by the Sev­
enth Circuit in WEPCO, 893 F.2d 901 (7th Cir. 1990), and reject EPA Enforce­
ment’s analysis based on the actual-to-potential test. In the WEPCO case, the Sev­
enth Circuit did not uphold the Agency’s application of the actual-to-potential test 
to what the court referred to as proposed “like-kind replacements” at a facility that 
had an extensive history of prior operations. Instead, noting that it had concerns 
regarding the “assumption of continuous operations” for a unit that had a prior 
operating history, the Court stated that “the EPA’s reliance on an assumed contin­
uous operation as a basis for finding an emissions increase is not properly sup­
ported.” Id. at 918.

The projects at issue in WEPCO involved substantial renovations of five 
80-MW coal-fired generating units at WEPCO’s Port Washington electric power 
plant. All five of the units had experienced significant age-related deterioration

For state SIP provisions, see supra notes 25 & 67. 
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that prevented them from being operated at their original capacity. Id. at 905-06. 
Indeed, one of the units, Unit 5, had been shut down completely due to the possi­
bility of catastrophic failure if it were operated. Id. WEPCO’s proposed renova­
tion project would have enabled all five units “capable of generating at [their] 
designed capability until year 2010.” Id. at 906.

When the court turned to its review of the Agency’s determination that the 
proposed renovation projects would result in a “significant net emissions increase” 
under the PSD regulations, the court noted that “[i]n calculating the plant’s post­
renovation potential to emit, the EPA bases its figures on round-the-clock opera­
tions (24 hours per day, 365 days per year) because WEPCO could potentially 
operate its facility continuously, despite the fact that WEPCO has never done so 
in the past.” Id. at 916. With this background, the court noted that it was “troubled 
by the EPA’s assumption of continuous operations.” It also stated, however, that 
“EPA cannot reasonably rely on a utilities’ own unenforceable estimates of its 
annual emissions.” Id. at 917. Nevertheless, it concluded that “we find no support 
in the regulations for the EPA’s decision to wholly disregard past operating condi­
tions at the plant.” Id. It therefore held that “the EPA’s reliance on an assumed 
continuous operation as a basis for finding an emissions increase is not properly 
supported.” Id. at 918.

In the present case, TVA argues that use of the actual-to-potential test was 
“expressly repudiated by the Seventh Circuit in WEPCO,” TVA Post-Hearing Re­
ply Brief at 38, and that the WEPCO holding must be followed by the Board. Id. 
at 38 n.38. In contrast, EPA Enforcement argues that we should apply an actual- 
to-potential test in this case. EPA Enforcement Post-Hearing Brief at 73-90, 116­
61; EPA Enforcement Initial Brief at 34-49. With respect to the Seventh Circuit’s 
WEPCO decision, EPA Enforcement contends that (1) WEPCO is distinguishable 
from this case in that TVA intended the projects at issue in this case to restore lost 
generating capacity, which TVA intended to use (EPA Enforcement Post-Hearing 
Brief at 143-44, 152), (2) the Seventh Circuit’s reasoning is faulty in several re­
spects (id. at 147-48), and (3) by its 1992 rulemaking, known as the “WEPCO 
Rule,” EPA formally determined, through notice and comment rulemaking, the 
circumstances in which an “electric utility steam generating unit” may use a test 
other than the actual-to-potential test for determining the post-change emissions 
of the changed unit. Id. at 146-47, 150-52.

While the parties have devoted considerable time in their briefs arguing the 
applicability of the Seventh Circuit’s analysis to this case, we conclude that it is 
unnecessary for us to decide these issues. In the present case, notwithstanding 
EPA Enforcement’s advocacy of the appropriateness of an actual-to-potential test 
in the context of this reconsideration, we decline to apply that test because of the 
way that the Region, in the exercise of its enforcement discretion, framed the test 
in its Compliance Order. In particular, the Compliance Order, as amended on 
April 10, 2000, states that “[i]n determining whether a significant emissions in­
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crease has resulted from a major modification in the case of electric utilities, ac­
tual pre-modification emissions are compared with projected actual emissions af­
ter the modification.” Compliance Order | 18 (citing WEPCO, 893 F.2d 901 (7th 
Cir. 1990)) (emphasis added). This statement is part of the Region’s notice to 
TVA of the rules and regulations that it is accused of having violated and, as such, 
provided TVA with notice of the Region’s theory of its case. While EPA Enforce­
ment’s briefing of the actual-to-potential test can be viewed as, in effect, a request 
for us to disregard the Region’s statement in the Compliance Order of its view of 
the applicable emissions test, nevertheless, we are disinclined to hold TVA to a 
more rigorous*® standard than was alleged in the Compliance Order.*’ Accord­
ingly, we reject EPA Enforcement’s proposed use in this case** of the actual-to- 
potential method of calculating the alleged emissions increase.*’

b. After-the-Fact “Projection” of Emissions v^. Evidence of 
Post-Change Emissions

EPA Enforcement apparently anticipated the possibility that it might be pre­
cluded from using the actual-to-potential test in that it introduced evidence of the 
alleged emissions increases based on what we will refer to generally as a retro­
spective prediction or, when discussing the particular methodology used by Mr. 
Van Gieson, as an actual-to-projected-actual test. See EPA Enforcement Exs. 175­
88; EPA Enforcement Post-Hearing Brief at 153-62. EPA Enforcement’s pro­
posed projection of post-change emissions are based upon what it believes 
“should have been put into a NSR permit application had TVA applied for a per­
mit” prior to making the particular physical changes at issue. EPA Enforcement 
Post-Hearing Brief at 156. To make its “projections,” EPA Enforcement used “rel­
evant information” that was available to TVA and shows either TVA’s own “spe­
cific numeric predictions of a unit’s operations after the project” or “information

“ The actual-to-potential test is a more rigorous standard in this case than the other proposed 
methods of calculating the post-change emissions increase because EPA Enforcement’s evidence uni­
formly established higher emissions under the actual-to-potential method than under the other pro­
posed methods. See EPA Enforcement Exs. 175-88.

Although this statement in the Compliance Order may not be a legal bar to application of a 
different test, we do not believe under the circumstances of this case that EPA Enforcement should on 
reconsideration be permitted to alter a foundational premise of the order that we are reconsidering, and 
change such a fundamental component of its theory of the case in a way that inures to its benefit.

“ TVA’s arguments that it did not have “fair notice” of the alleged applicability of the actual- 
to-potential method, see TVA Post-Hearing Brief at 99-107, are moot because we have rejected appli­
cation of the actual-to-potential method in this case. Further, TVA has not argued that it lacked fair 
notice of emissions increases calculated based upon a projection of post-change emissions (nor could 
it, because a preconstruction permit application must, at a minimum, contain such projections).

” We express no view as to whether the actual-to-potential test would or would not be appro­
priate in other cases. 
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about component performance and loss in generating ability of the unit due to the 
component’s failures,” Id. at 157.

In contrast, TVA argues that it is inappropriate in a case such as this one, 
arising years after the physical changes were completed, to calculate post-change 
emissions based on a hypothetical projection of emissions, when the post-change 
emissions can be discerned from evidence of the post-change operations that in 
fact occurred. TVA Post-Hearing Brief at 66-71. (We will refer to TVA’s pro­
posed test based on post-change operating data as an “actual-to-confirmed-actual” 
test.) TVA articulates this argument as follows:

EPA Enforcement’s reasoning has no place in an enforcement action, 
where EPA Enforcement is alleging a violation of NSR requirements 
after the fact. In an enforcement action, such as this case, EPA En­
forcement has actual data of pre-project as well as post-project emis­
sions. It simply makes no sense for EPA Enforcement to “project” a 
unit’s actual emissions after the project (based on an unrealistic set of 
assumptions) in calculating “[ajny increase in actual emissions from a 
particular” physical or operational change (40 C.F.R. 
§ 52.21 (b)(3)(i)), when EPA Enforcement has actual emissions data 
for both the pre-project and post-project periods. See Tr. at 519. Cer­
tainly, projections based upon assumptions cannot be considered best 
evidence.

TVA Post-Hearing Brief at 65 (emphasis added by TVA).

TVA’s argument that this proceeding should look to historical post-change 
operating data, rather than hypothetical projections, must be rejected as contrary 
to the requirements of the CAA and applicable NSR regulations. Initially, it is 
worth noting that the only authority TVA cites for its argument is one part of the 
regulations that interprets and elaborates upon the statutory definition of “modifi­
cation.” TVA Post-Hearing Brief at 65 (citing 40 C.F.R. § 52.21(b)(3)(i)).’'’ We 
conclude that these regulatory terms and phrases cannot be read in isolation, but 
must be interpreted and applied in light of the statutory and regulatory architec­
ture and, in particular, in the context of the violations alleged in the Compliance 
Order.

The particular regulatory text cited by TVA was promulgated to elaborate upon the emis­
sions increase requirement of the statutory definition of “modification.” The regulatory text cited by 
TVA appears at 40 C.F.R. § 52.21(b)(3)(i), which is the definition of “net emissions increase.” The 
term “actual,” as used in this context, was intended to signal a departure from reliance on “potential 
emission rate” and has no bearing upon the choice in an enforcement context as to whether post­
change emissions are to be calculated based upon either a hypothetical projection of post-change emis­
sions or data regarding the post-change operations. See 45 Fed. Reg. at 52,700.
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First, we note that the Compliance Order was issued pursuant to CAA 
§ 113, 42 U.S.C. § 7413, which authorizes the Administrator to issue orders di­
recting compliance with the CAA,®' as well as CAA § 167, 42 U.S.C. § 7477, 
which directs the Administrator to take such measures as necessary “to prevent 
construction or modification” of a nonconforming facility. Because the Act specif­
ically contemplates that an enforcement action to prevent construction may be 
brought before modification of a facility is complete. Congress must have in­
tended the determination in such an enforcement action to be based upon projec­
tions of emissions increases.®^

Moreover, the preconstruction permitting requirements also contemplate 
that the source owner must decide whether to apply for a permit based upon pre­
dictions of whether the emissions increase from a physical change will exceed the 
applicable significance levels after the change has been made. The applicable sig­
nificance level for NOx and SO2 is 40 tpy; for PM it is 25 tpy.®^ As demonstrated 
below, a violation of the requirement to obtain a preconstruction permit brought 
after the physical change has been completed must also be determined based on 
the same standards as would apply in either the permitting context or the enforce­
ment context where construction has not been completed — namely a prediction 
of emissions based on the information known before the physical change is 
made.®'* Our analysis follows.

The statute expressly contemplates that projections of the impact of a 
change must be made before construction. Before a permit is issued, among other 
things, the owner or operator of the source must, using projections of post-change 
emissions, demonstrate that emissions from the modified source will not violate 
air quality requirements. Specifically, section 165 states that “[n]o major emitting 
facility * * * may be constructed unless a permit has been issued for such pro­
posed facility.” CAA § 165, 42 U.S.C. § 7475 (emphasis added). Further, the 
owner or operator must demonstrate that “emissions from construction or opera­
tion of such facility will not cause, or contribute to, air pollution in excess of’ the 
NAAQS, among other things. CAA § 165(a)(3), 42 U.S.C. § 7475(a)(3). A per-

” More specifically, the Compliance Order alleges that TVA violated the CAA’s requirement 
that it obtain NSR permits before beginning “construction.” Compliance Order UH 57, 67, 82 (citing 
CAA § 165, 42 U.S.C. § 7475, 40 C.F.R. § 52.21(b)(2)).

In an enforcement action brought prior to completion of construction, the con-sequences of 
the physical change (that is being constructed) can only be determined by predictions.

” See definition of “significant” at 40 C.F.R. § 52.21(b)(23) (1984).

In particular, the violation at issue (failure to obtain a preconstruction permit) is determined 
based in part upon whether the change (that requires a permit) results in an emissions increase. CAA 
§ 111(a)(4), 42 U.S.C. § 7411(a)(4); 40 C.F.R. § 52.21(b)(2)(i) (1984) (major modification means 
any “physical change * * * that would result in a significant net emissions increase”) (emphasis 
added). 
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mit may not be issued unless “there has been an analysis of any air quality impacts 
projected for the area as a result of growth associated with such facility.” CAA 
§ 165(a)(6), 42 U.S.C. § 7475(a)(6).

Moreover, if a permit is issued containing operating or other restrictions 
based upon the results of these predictions, the permit restrictions cannot be re­
moved even when the post-change operations demonstrate that the predictions 
were erroneous. Hawaiian Elec. Co. v. EPA, 723 F.2d 1440, 1446 (9th Cir. 1984) 
(“Nothing in the Clean Air Act or its legislative history indicates that Congress 
intended that EPA should have to reconsider each and every PSD permit if model­
ing predictions were subsequently drawn into question.”).

This statutory and regulatory structure has two important features relevant 
to the present discussion: (1) the permit must be obtained before the physical 
change is made, and (2) whether a physical change requires a permit is deter­
mined in part by reference to anticipated results or consequences, which necessa­
rily would occur after the physical change is made. Thus, the only way for the 
owner or operator of the source to know whether a permit is required for any 
particular physical change is for the owner or operator to make a prediction as to 
whether the emissions increase will occur. This observation was described by 
EPA in the 1992 preamble to amendments to the NSR regulations as follows:

Applicability of the CAA’s NSR provisions must be determined in 
advance of construction and is pollutant specific. In cases involving 
existing sources, this requires a pollutant-by-pollutant projection of 
the emissions increases, if any, that will result from the physical or 
operational change.

57 Fed. Reg. 32,314, 32,316 n.8 (1992).

Because the statute and regulations contemplate that the regulated entity 
must predict future events in order to determine whether a permit is required, we 
conclude that it is appropriate to base a finding of violation (for failure to obtain 
the permit) upon what the entity reasonably could have predicted prior to begin­
ning “construction.”’^ Any other construction of the statute would turn the precon­
struction permitting program on its head and would allow sources to construct 
without a permit while they wait to see if it would be proven that emissions would

” While the parties have not identified any case law relevant to this issue (which TVA de­
scribes as a question of the validity of “retrospective projection") and we are not aware of any in the 
preconstruction permitting context, it is nevertheless instructive that “retrospective projections" are 
commonly utilized for determining a party’s liabilities in other contexts. See, e.g., Coleman v. Com­
missioner, 53 T.C.M. (CCH) 598 (1987) (determination of tax liability based on “retrospective predic­
tion” of residual value in order to determine whether transaction was properly characterized as lease or 
sale). 

VOLUME 9



I O-CV-13101-BAF-RSW Tlbsi07/18/1 Pg 84 Pg ID 55

increase. Clearly Congress did not intend such an outcome, which would eviscer­
ate the preconstruction dimension of the program.

Thus, we find that the question of whether the physical changes made by 
TVA required a preconstruction permit must be determined based upon evidence 
regarding projections of emissions increases that should have been performed by 
TVA before it made the physical changes. However, as we note in the following 
section (where we will consider EPA Enforcement’s evidence regarding its pro­
posed actual-to-projected-actual test and TVA’s challenges to that evidence), the 
confirmed-actual data may be considered for the limited purpose of either con­
firming or refuting the reasonableness of a particular prediction methodology and 
for other purposes.

c. EPA Enforcement’s Proof of Emissions Projections and 
TVA’s “Causation” Argument (Demand Growth and Related 
Issues)

EPA Enforcement relies primarily on the testimony of Mr. Van Gieson to 
establish that, prior to the fourteen physical changes made by TVA to nine of its 
coal-fired units, TVA should have determined that those changes would result in 
“significant net emissions increases,” thereby triggering the PSD and nonattain­
ment NSR permitting requirements. Specifically, EPA Enforcement states as 
follows:

These calculations, performed by EPA’s expert witness, Mr. Van 
Gieson, identify the future emissions from the unit that would result 
from the physical change being completed if a reasonable prediction 
of net emissions increase had been performed before the change.

EPA Enforcement Post-Hearing Brief at 156. In essence, in the part of his analy­
sis at issue here, Mr. Van Gieson looked back retrospectively to make a predic­
tion, based on information available to TVA prior to the projects, as to what the 
emissions increases would likely be. This type of calculation we will generally 
refer to, in our following discussion, as a “retrospective prediction” and the spe­
cific analysis performed by Mr. Van Gieson we will refer to as his actual-to-pro­
jected-actual method.

In order to predict retrospectively the emissions increase resulting from the 
physical changes, Mr. Van Gieson referred to two sources of information regard­
ing unit performance: “TVA’s own internal documents justifying the construc­
tion,” which provided an analysis of how some of the units would operate differ­
ently after the change, and information about component performance and loss in 
generating ability due to component failure reported by TVA to the North Ameri­
can Electric Reliability Council’s (“NERC”) Generating Availability Data System 
(“GADS”). Id. The GADS records contain information submitted by electric 
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power utility owners and operators, including TVA, regarding instances in which 
a unit is shut down due to problems with specific parts, or components, of the 
boiler (called a “forced outage”) or where the unit has a reduced operating capac­
ity due to such problems (called a unit “derating”). The GADS records contain 
information regarding which part of the boiler caused an outage or derating, the 
start and end time and date, the duration in hours, and the megawatt hour 
(“MWH”) loss of the outage or derating.

For each of the fourteen units at issue in this case, Mr. Van Gieson re­
viewed the GADS information for the high-two-of-five baseline period’® and 
identified the MWH loss attributable to outages and deratings associated with the 
part of the boiler being altered in the project at the unit. Mr. Van Gieson then 
“calculated the emissions effect that would occur after the part of the boiler was 
repaired or replaced and the megawatt hours lost were reduced to zero.” Id. at 158. 
Mr. Van Gieson’s calculations of the resulting increased emissions are set forth in 
EPA Enforcement’s Exhibits 175-88, identified by the heading “projected Net 
Representative Future Actual Emissions Increase,” and further identified by refer­
ence to the high-two-of-five baseline.’’ Mr. Van Gieson’s conclusions as to the 
emissions increase for each unit and each pollutant as to which EPA Enforcement 
seeks a finding of violation (which we previously identified in Part III. A above)’^ 
are summarized as follows:

Chart No. 4

NOx (tpy) SOz (tpy) PM (tpy)
Allen Unit 3 113 266

Bull Run Unit 1 760 1,608 14

Colbert Unit 5 2,697 10,739 60

See supra Part III.D.S, discussing our conclusion that the appropriate baseline period, based 
on the record of this case, is the two-year period with the highest emissions within the five-years 
immediately prior to the modifications, not the two years Immediately preceding the physical changes 
at issue in this case. Mr. Van Gieson also reviewed the same information for the two-year period 
immediately preceding the physical change to each unit.

” EPA Enforcement’s Exhibits 175-88 set forth Mr. Van Gieson’s emissions calculations 
under several different methods, including the actual-to-potential method and calculations of emis­
sions based on post-change operating data, as well as the method discussed in the text (for both the 
high-two-of-five baseline and the two-year baseline immediately preceding the physical changes).

” As noted in Part 111.A, EPA Enforcement abandoned allegations as to violations with respect 
to some of the pollutants at certain units.
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Cumberland Unit 1 452 .99

Cumberland Unit 2 277 4

John Sevier Unit 3 35 98

Kingston Unit 6 228 782

Kingston Unit 8 318 737 4

Paradise Unit 1 883

Paradise Unit 2 2,359

Paradise Unit 3 2,323

Shawnee Unit 1 148 177

Shawnee Unit 4 263 309

Widows Creek Unit 5 37 51 2

EPA Enforcement Exs. 175-88. Mr. Van Gieson testified that these retrospective 
predictions of emissions increases “recreate emissions calculations that would 
have been prepared by TVA at the time of the modification with information that 
was available at that time.” EPA Enforcement Ex. 277 at 3 (Van Gieson pre-filed 
testimony). EPA Enforcement argues further that “TVA’s own internal documents 
generated at the time of each physical change prove that the physical change was 
intended to increase operations and, consequently, would result in an emissions 
increase.” EPA Enforcement Post-Hearing Reply Brief at 27-28.

EPA Enforcement’s requests for findings of violation (see supra Part III.A, 
Chart No. 1) were initially based upon its arguments that the actual-to-potential 
test is the appropriate method for determining whether a permit was required for 
the changes. Because we have held for the reasons stated in Part III.D.5.b above 
that EPA Enforcement may not rely upon the actual-to-potential test in this case, 
EPA Enforcement’s evidence does not support its requests in several respects. In 
particular, Mr. Van Gieson’s calculations for his actual-to-projected-actual 
method, with the high-two-of-five baseline, do not show that the significance 
level’°° (of 40 tpy for SO2 and NOx, and 25 tpy for PM) would be exceeded for 
the following units and pollutants: (1) Bull Run Unit 1 for PM; (2) Cumberland 
Unit 1 for PM; (3) Cumberland Unit 2 for PM; (4) John Sevier Unit 3 for NOx; 
(5) Kingston Unit 8 for PM; and (6) Widows Creek Unit 5 for both NOx and PM. 
Accordingly, before turning to any of TVA’s objections and challenges to Mr. 
Van Gieson’s testimony, we hold that EPA Enforcement has failed to prove that

” Mr. Van Gieson’s calculations showed a decrease in emissions for this pollutant at this unit.

See definition of “significant” at 40 C.F.R. § 52.21(b)(23) (1984).
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TVA was required to obtain a PSD or nonattainment NSR permit for these pollu­
tants at these units.

TVA raises two primary arguments to discredit Mr. Van Gieson’s testi­
mony. First, TVA argues that Mr. Van Gieson’s own testimony as to his calcula­
tion under another methodology based upon the post-change operating data 
(which shows decreased emissions in some instances) demonstrates that Mr. Van 
Gieson must have used erroneous assumptions in making his projections. TVA 
Post-Hearing Brief at 67-68. Second, TVA argues that Mr. Van Gieson misused 
the data contained in the GADS records. Id. at 68-70; see also TVA Post-Hearing 
Reply Brief at 49-51. More specifically, TVA states that “GADS data overesti­
mate the impact of outages and forced deratings, offer no insight into future oper­
ations of a unit as a whole, and bear no relationship to demand or causation.” 
TVA Post-Hearing Reply Brief at 53; see also id. at 53-55, 57-61. These argu­
ments must be rejected for the following reasons.

For two reasons, we reject TVA’s arguments that Mr. Van Gieson’s testi­
mony regarding the post-change operating data demonstrates that he must have 
used erroneous assumptions. By this argument, TVA juxtaposes data regarding 
post-change operations — in other words, actual-to-confirmed-actual evi­
dence'®' — which in a minority of instances showed reduced pollutant emissions 
in the first two-years of post-change operations,with Mr. Van Gieson’s retro­
spective predictions to argue that Mr. Van Gieson must have made a mistake. In 
evaluating TVA’s argument, it is first important to note that Mr. Van Gieson’s 
testimony regarding the confirmed-actual evidence only relates to the first two- 
year period following the changes and, therefore, cannot be looked to as definitive 
proof that the project did not result in an emissions increase. To the contrary, 
because we are looking at changes from a baseline of the two-year period with the 
highest emissions within the previous five years, the fact that an occasional de­
cline in emissions was observed in the confirmed-actual evidence is not remarka-

"" Both Mr. Van Gieson and TVA’s witness, Mr. Houston, provided an analysis of the availa­
ble information regarding TVA’s post-change operation of the units. These analyses were not “retro­
spective predictions," but instead were performed similar to the calculation of emissions in the baseline 
period. We generally refer to this analysis as an actual-to-confirmed-actual test.

Mr. Van Gieson’s calculation of the confirmed-actual emissions demonstrated reduced 
emissions for the pollutants that remain at issue at the following units: Bull Run Unit 1 for NOx; John 
Sevier Unit 3 for SO2; Kingston Units 6 and 8 for NOx and SO2; Shawnee Unit 4 for NOx and SO2; 
and Widows Creek Unit 5 for SO2. As noted in the text, EPA Enforcement introduced many docu­
ments showing that TVA undertook these projects with the intention to increase operations after the 
changes. The confirmed-actual evidence in the record only shows that TVA had not, within the first 
two years of post-change operations, increased emissions at these plants above the previous high emis­
sions period. Such evidence is not sufficient to rebut the direct evidence of TVA’s intention to increase 
operations, from which TVA reasonably could have predicted emissions increases. However, as dis­
cussed below, we hold that the totality of EPA Enforcement’s proof as to a predicted emissions in­
crease at one of these units. Widows Creek Unit 5, for SO2 is not sufficient. 
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ble. What is remarkable is the large number of units for which emissions actually 
increased in the first two-year period immediately following the performance of 
the change when compared to the previous high pre-change emission period. One 
would expect that, if the projects did not result in emissions increases, emissions 
after the physical changes would not generally increase above the amount of 
emissions during what has been determined to be the previous high pre-change 
emissions period.

In particular, contrary to TVA’s suggestion, Mr. Van Gieson’s calculations 
based upon the first two-years’ confirmed-actual data actually confirmed that the 
following units increased emissions for the following pollutants;'®^

Chart No. 5

NOx (tpy) SOz (tpy) PM (tpy)
Allen Unit 3 1,732 2,391

Bull Run Unit 1 4,546

Colbert Unit 5 1,774 7,467 30

Cumberland Unit 1 21,187

Cumberland Unit 2 4,192

John Sevier Unit 3 298

Paradise Unit 1 1,007

Paradise Unit 2 421

Paradise Unit 3 10,674

Shawnee Unit 1 720 673

EPA Enforcement Exs. 175-88. Thus, Mr. Van Gieson’s review of the confirmed- 
actual data confirms that significant emission increases in fact occurred in many 
instances in the first two-years of post-change operations. Indeed, the confirmed- 
actual evidence shows that there was a significant NOx emissions increase at John 
Sevier Unit 3, where Mr. Van Gieson’s retrospective predictions did not show that 
the applicable significance level of 40 tpy would be exceeded.'®''

Increases for pollutants for which EPA Enforcement has not requested a finding of viola­
tion are omitted.

EPA Enforcement has not argued in its briefs that, if the retrospective prediction methodol­
ogy is used, we should nevertheless make a finding of violation based upon the confirmed-actual 
evidence in this instance.
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Second, as we have held above in Part III.D.S.b, violations of the PSD and 
nonattainment NSR preconstruction permitting requirements should be based 
upon evidence as to predictions that a source owner reasonably could have made 
prior to undertaking the particular physical change. This conclusion, as noted, is 
based upon the statutory and regulatory requirement that NSR permits be obtained 
before the effects of the project can be known and, therefore, calculation of an 
emissions increase must be based upon projections. Such retrospective predictions 
should generally seek to eliminate (to the extent possible) knowledge obtained 
solely from hindsight’®’ in order to most accurately gauge whether a respondent 
should have obtained a permit prior to undertaking the particular change. Signifi­
cantly, had TVA properly complied with the preconstruction permitting require­
ments and submitted predictions of emissions increases, TVA would not have 
been allowed to later challenge those predictions on the grounds that confirmed- 
actual data demonstrated error in the predictions. Hawaiian Elec. Co. v. EPA, 723 
F.2d 1440, 1446 (9th Cir. 1984) (“Nothing in the Clean Air Act or its legislative 
history indicates that Congress intended that EPA should have to reconsider each 
and every PSD permit if modeling predictions were subsequently drawn into 
question.”). TVA should not, by its failure to comply with the Act’s requirements, 
obtain an after-the-fact data review that is not available to other permit applicants.

Thus, TVA’s mere reference to a minority of instances where the con­
firmed-actual evidence showed a decrease in emissions, rather than an increase as 
predicted by Mr. Van Gieson’s retrospective predictions, does not, by itself, 
demonstrate that the reduced emissions would have been predicted by TVA prior 
to making the physical changes at the unit or that Mr. Van Gieson’s prediction 
methodology is generally unreasonable. In this regard, it is notable that no TVA 
officer or employee testified (and TVA did not argue in its briefs) that TVA in 
fact predicted (or even could have predicted) the decreases that apparently oc­
curred. See, e.g,, EPA Enforcement Exs. 12, 48, 69, 75, 81, 89, 93 (TVA docu­
ments stating that no environmental analysis would be performed).

We do not hold that confirmed-actual emissions data for the post-change 
period can never be used to determine whether a violation of the permitting re­
quirements occurred. Instead, we simply hold that such evidence is not the best 
evidence of a violation of a requirement that, if properly complied with, required 
the respondent to make a reasonable prediction prior to undertaking the particular 
change. The confirmed-actual data may be looked to as indicating, for example.

'“5 See Coleman v. Commissioner, 53 T.C.M. (CCH) 598 (1987) (in order to determine 
whether the transaction was properly characterized as a sale, as opposed to a financing agreement, for 
tax purposes, the Tax Court rejected the testimony of an expert who admitted difficulty in avoiding 
“hindsight in making retrospective residual value predictions.” Instead, the Tax Court accepted the 
testimony of an expert who based his retrospective prediction testimony on information available in 
the market at the time of the transaction, and avoided information regarding subsequent changes in the 
market affecting whether the purported owner actually retained a residual interest in the property.). 
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whether the prediction methodology was generally reasonable. Here, as noted 
above, the confirmed-actual data demonstrates that a significant number of emis­
sions increases were, in fact, observed in the first two years of post-change opera­
tions. This observed increase generally demonstrates that Mr. Van Gieson’s retro­
spective predictions were reasonable.

We also reject TVA’s argument that Mr. Van Gieson misused the data con­
tained in the GADS records and that this alleged misuse warrants rejection of Mr. 
Van Gieson’s conclusions. As noted above, TVA argues that “GADS data overes­
timate the impact of outages and forced deratings, offer no insight into future 
operations of a unit as a whole, and bear no relationship to demand or causation.” 
TVA Post-Hearing Reply Brief at 53; see also id. at 53-55, 57-61. More specifi­
cally, TVA contends that the GADS records show when, and to what extent, a 
unit is “not available” to produce electricity, not the extent to which actual utiliza­
tion of the unit is reduced as a result of the “derating.” TVA Post-Hearing Brief at 
69. Based on this contention, TVA suggests that, when a unit is operated before a 
“derating” at less than maximum capacity, it is logically possible for the unit to 
experience a “derating” (i.e., a reduction in maximum available capacity) that does 
not require TVA to curtail the use of the unit. Id. at 69-70 (discussing a hypotheti­
cal example presented to TVA’s witness). TVA thus contends that the GADS 
“derating” data “is independent of the demand on the unit during that period” and 
that “[o]ne must also know, at a minimum, whether the unit was called upon to 
run before and after the project at a level that would have caused the forced tem­
porary derating to have some significance for the unit’s actual utilization.” Id. 
TVA asserts further that:

The starting point for any emission projection must be the expected 
demand for the unit, because it is demand that dictates at what level 
and for how long a unit would be operated during the relevant post­
project period. * * * Mr. Van Gieson did not in any way consider 
actual post-project demand in his “projections,” let alone estimate the 
level of demand that TVA would have projected based on then availa­
ble information.

TVA Post-Hearing Brief at 71.

There are two principal errors in this argument. First, this argument does 
not support TVA’s conclusion that Mr. Van Gieson’s predictions must be rejected. 
TVA’s argument only applies with respect to the “derating” data reported in 
GADS; TVA does not suggest that the GADS “forced outage” data fails to reflect 
reduced utilization. As discussed below, “forced outages” are defined by GADS as 
unplanned interruptions in actual service. Accordingly, the “forced outage” data 
reflects an impact on actual utilization, not just on available capacity.
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Second, contrary to TVA’s suggestion, EPA Enforcement did in fact begin 
by considering TVA’s actual intent to utilize the units more after the projects than 
it was able to use them before the projects. Specifically, Mr. Van Gieson testified 
that “[f]or calculations done to project the effect of the modifications on emissions 
of the unit, I relied on both TVA estimates of the effect of the modification and on 
information from [GADS] * * EPA Enforcement Ex. 277, at 4 (Van Gieson 
pre-filed testimony) (emphasis added). The italicized part of this quotation dem­
onstrates that, as part of his analysis, Mr. Van Gieson referred to TVA’s own pre­
project statements regarding the expected effect of the projects on post-change 
utilization. Here, Mr. Van Gieson was referring to the cost-benefit analysis TVA 
made before each project was approved for Allen Unit 3, Cumberland Unit 1,’®* 
and Colbert Unit 5. Id. at 37, 41, 45. The specific TVA documents relied upon by 
Mr. Van Gieson are EPA Enforcement Exs. 22, 63, and 93,'“'' which contain spe­
cific statements by TVA quantifying the extent to which TVA anticipated in­
creased utilization of the particular units. In addition to Mr. Van Gieson’s refer­
ence in his analysis to three TVA documents, EPA Enforcement identified many 
other TVA documents reflecting TVA’s intent to increase utilization of its units 
after completing the projects at issue in this case.

An example of TVA’s pre-project estimates, which were relied upon by Mr. 
Van Gieson, is the “Project Authorization” memorandum for the changes made to 
Colbert Unit 5, which bears a stamp indicating approval by the TVA Board of 
Directors in August 1979. EPA Enforcement Ex. 22. In that document, TVA 
stated that “[t]he proposed work is intended to restore the unit capability, reduce 
the total outage rate approximately 33 percent,” among other things. Id. (emphasis 
added). TVA noted that “[wjhen the unit hzav operated it wj derated 100 MW 
* * and that “at least another $50 million capital cost for new capacity can be 
saved as a result of the restored 100-MW capacity.” Id. (emphasis added). These 
statements are direct evidence that, prior to the physical changes at Colbert Unit

TVA also raises additional arguments specific to Mr. Van Gieson’s testimony regarding 
Cumberland Unit 1. TVA Post-Hearing Reply Brief at 52-53.

In TVA’s Post-Hearing Brief, TVA argues that Mr. Van Gieson’s reliance on EPA Enforce­
ment Ex. 93 as showing a 7 MW derating at Cumberland Unit 1 constitutes error. TVA notes that in 
that exhibit, which is a copy of a TVA document prepared in 1991, TVA merely predicted a future 7 
MW derating. TVA argues that Mr. Van Gieson erred by assuming that the derating actually occurred. 
TVA states that TVA Ex. 9, att. 14 (GADS data) demonstrates that the 7 MW derating was never 
realized. The exhibit and attachment to which TVA refers consists of 26 computer discs containing 
compressed data. TVA has not identified where on those discs we may find the proof to which it 
refers — it is not our responsibility to search such voluminous information in the absence of some 
further direction by TVA. However, we conclude that Mr. Van Gieson’s calculations based on a 7 MW 
derating are merely cumulative, as his predicted emissions increase without the increase attributable to 
the 7 MW derating greatly exceeds the 40 tpy significance level for NOx. Without the 7 MW derating, 
Mr. Van Gieson’s retrospective prediction calculation showed a 216 tpy NOx emissions increase. EPA 
Enforcement Ex. 178. It bears noting that the confirmed-actual evidence showed that NOx emissions 
increased by 21,187 tpy. Id.
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5, TVA intended to increase use of that unit after completing the physical 
changes. While there is no need to corroborate such direct evidence of TVA’s pre­
change intention, it is nevertheless worth noting that TVA’s witness, Mr. Houston, 
admitted that, for five years prior to the changes at Colbert Unit 5, TVA never 
operated that unit at higher than 400 MW per hour, and that, during every month 
during the year after the changes, TVA operated Colbert Unit 5 at 500 MW per 
hour or higher. Tr. 978-81.

Many other documents introduced into evidence by EPA Enforcement show 
TVA’s expectation that the physical changes would “eliminate forced outages,” 
EPA Enforcement Ex. 57 (Allen Unit 3), or “improve the availability and forced 
outage rate.” EPA Enforcement Ex. 3 (Paradise Unit 1); see also EPA Enforce­
ment Exs. 7 (Paradise Unit 2), 19 (Colbert Unit 5), 11 (Paradise Unit 3), 72 (Bull 
Run), 102 (Cumberland Unit 2). Other documents include references like the 
following:

• “excessive boiler tube failure,” “improve reliability.” EPA Enforce­
ment Exs. 2 (Paradise Unit 1), 9 (Paradise Unit 3), 73 (Bull Run).

• “[t]his cracking has caused an increase in header nipple tube failures 
and thus a decrease in unit availability.” EPA Enforcement Ex. 81 
(Cumberland Unit 1).

• “Paradise Unit 1 has reached forced outage levels exceeding 20 per­
cent. Boiler tube leaks in the furnace and cyclones have accounted for 
96 percent of all forced outages.” EPA Enforcement Ex. 4; see also 
EPA Enforcement Exs. 10 (Paradise Unit 3), 17 (Paradise Units 1, 2, 
& 3).

• “Based on samples taken, the existing tubes are failing because of 
creep damage experienced while operating at high-temperatures. This 
indicates that these tubes have reached the end of their life.” EPA En­
forcement Ex. 46 (Widows Creek Unit 5); see also EPA Enforcement 
Ex. 48 (Widows Creek Unit 5).

• “The secondary superheater has been the number 3 contributor to 
forced outages at Cumberland in the past 5 years.” EPA Enforcement 
Ex. 87 at 8914159; see also EPA Enforcement Ex. 88 (“has resulted” 
in damage causing loss of generation).

• “Stub tube wall failures on the secondary superheater outlet headers 
are contributing 18'A of the boiler forced outage hours for [Cumber­
land] unit 2.” EPA Enforcement Ex. 101 at 8914497.
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• For Cumberland Units 1 and 2, “lost generation is averaging over 
350,000 MW-hr per year from emergency forced outages for repair of 
tube leaks in the secondary superheater.” EPA Enforcement Ex. 111 at 
8935347.

• “Over the last four years there has been experienced an average of 
fourteen four-day outages to repair the tube leaks in the lower 
waterwall tubes.” EPA Enforcement Ex. 122 (Kingston Unit 6).

These examples of TVA’s own statements made in project justification doc­
uments prior to the physical changes to the units at issue in this case demonstrate 
that, by the physical changes, TVA expected to eliminate significant forced out­
ages and other negative effects on actual unit utilization. Thus, based on TVA’s 
own pre-project statements, EPA Enforcement established a reasonable inference 
that TVA in fact held a pre-project intention to operate all of these units more 
after the physical changes than it was able to operate them before the changes. In 
short, we believe that statements such as “eliminate forced outages” indicate an 
intention to operate a unit more after the physical changes than was possible prior 
to the change.

This reasonable inference regarding TVA’s pre-project intention is con­
firmed and substantiated by the fact that TVA did, in fact, increase utilization of a 
majority of the units within the first two years immediately following the physical 
changes. The confirmed-actual data in this case, which we have held may be 
looked to as generally demonstrating the reasonableness, or unreasonableness, of 
a prediction methodology, is also relevant in assessing the reasonableness of a 
retrospective prediction of emissions increase in another respect. The confirmed- 
actual data showing increased operations, and hence increased emissions, is rele­
vant information regarding the source operator’s state of mind or, more specifi­
cally, its intention to increase operations after making the physical changes. See, 
e.g., United States v. Louisiana-Pacific Corp., 682 F.Supp. 1141, 1161-63 
(D. Colo. 1988) (holding, for the purposes of determining whether a source vio­
lated the PSD preconstruction permitting requirements, that evidence of a source 
owner’s knowing and routine violation of maximum operation restrictions con­
tained in a state operating permit is grounds for disregarding the permit’s restric­
tions when calculating the source’s emissions for PSD applicability). Here, EPA 
Enforcement introduced evidence that both directly and by reasonable inference 
shows that TVA intended to increase operations of the fourteen units after it com­
pleted the physical changes at those units. Mr. Van Gieson’s testimony that TVA 
in fact increased operations and pollutant emissions after the physical changes at 
many of these units is evidence that corroborates the inference that TVA intended 
to increase operations and, therefore, should have predicted increased 
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emissions.

The reasonable inference regarding TVA’s pre-project intention to increase 
use of these plants after the physical changes is further substantiated by TVA’s 
own expert witness, who testified, in justifying a high-two-of-five baseline, re­
garding TVA’s intent to “operate[] its boiler units to achieve a full load limit based 
on design flow.” TVA Ex. 9, at 4 (Houston pre-filed testimony). It naturally fol­
lows from such an intent that, when the physical changes corrected pipe deteriora­
tion that had caused forced outages or prevented operation at full design capacity, 
TVA intended to increase utilization after the physical changes were made. Thus, 
we conclude that, before it made the physical changes at issue in this case, TVA 
intended to increase utilization of the units after the changes, and it should have 
thus predicted increased emissions from those changes.

We need not determine whether TVA used each unit in the pre-change pe­
riod to the unit’s maximum available capacity. Notwithstanding any lack of abso­
lute physical limitation on increased use of a unit prior to the changes to that unit, 
TVA’s statements of intention, as a justification of the costs of the project, 
demonstrate TVA’s own conclusion that the project would remove a physical con­
straint on the unit’s utilization. Given that the projects were intended to remove 
these limitations, it is reasonable to conclude that emissions increases resulting 
from the project should have been predicted by TVA. Moreover, the evidence 
demonstrates that, in general, changes in annual system-wide demand did not af­
fect the utilization of the coal-fired units. See TVA Ex. 12, att. 7. Instead, in­
creased utilization of the coal-fired units in the early to mid-1980s was correlated 
with TVA’s decision to decrease use of its nuclear units; demand-related deploy­
ment of the coal-fired units remained relatively constant from 1986 through 1992 
(when most of these projects were performed) because, in general, increases in 
demand after 1985 were accommodated by increased use of TVA’s nuclear units. 
Tr. at 469, lines 6-7; 1059, lines 8-25; 1060, lines 105; TVA Ex. 12, att. 7. Thus, a 
preponderance of the evidence in the record of this case demonstrates that it was 
predictable that emissions would increase above the applicable significance levels 
as a result of the physical changes at issue, and that such increases were not attrib­
utable to changes in aggregate demand on TVA’s system.

Where Mr. Van Gieson was able to identify a TVA statement that quanti­
fied the anticipated increased post-change utilization, Mr. Van Gieson used 
TVA’s own quantification. EPA Enforcement Ex. 277 at 37, 41, 45 (Van Gieson 
pre-filed testimony). However, where there were only generalized statements

We do not need to decide in this case whether post-change emissions data, standing alone, 
is sufficient to establish an inference regarding the source operator's pre-change state of mind. As 
discussed below, EPA Enforcement introduced other evidence from which a reasonable inference of 
such intention could be drawn. Thus, here, the post-change data merely corroborates this inference. 
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from TVA of its intent to increase utilization, Mr. Van Gieson turned to the 
GADS records to quantify the increased utilization associated with the specific 
boiler components that were being repaired or replaced in each project. Those 
records include data regarding lost megawatt hours during “forced outages,” 
which are defined by GADS as an outage caused by an event that “requires imme­
diate removal of a unit from service” or delayed removal from service, but which 
is a type of outage that “can only occur while the unit is in service.” TVA Ex. 11, 
at p. III-6 to -7 (GADS Data Reporting Instructions). Based on the nature of the 
GADS information, we conclude that it was reasonable for Mr. Van Gieson to 
turn to the GADS records as providing a means for quantifying the amount of 
emissions increase resulting from TVA’s intended increased utilization of the 
units after completion of the physical changes. Mr. Van Gieson’s use of this data 
was appropriately focused narrowly on the “lost” megawatt hours associated with 
the specific components that were replaced as part of the physical changes. More­
over, this approach satisfies the JVEPCO court’s concern that post-change emis­
sions projections should take into account the prior operating history of the 
xxniX.WEPCO, 893 F.2d at 918. Here, the prior operating history is accounted for 
by the selective use of only the deratings and forced outages associated with the 
components being replaced.

To the extent that TVA argues that the GADS records do not show whether 
the unit will be operated more or less after the physical change, see TVA Post­
Hearing Reply Brief at 53, this argument is addressed and rejected by our conclu­
sion, based on other evidence, that TVA in fact intended to increase utilization 
after the physical changes. To the extent that TVA is arguing that the GADS data 
do not necessarily show any forced utilization reduction in the pre-change period, 
this argument cannot stand in the face of the GADS reporting instructions applica­
ble to “forced outages,” which specifically state that such outages are an interrup­
tion in service — in other words, an interruption in actual utilization and, there­
fore, necessarily a pre-change reduced utilization.

Finally, to the extent that TVA argues that the GADS data may still overes­
timate the amount of any increased emissions, it is worth noting the extent to 
which Mr. Van Gieson’s projections predicted that the applicable significance 
threshold would be exceeded. In particular, with only one exception (Widows 
Creek Unit 5, discussed below), the predicted exceedences were more than two 
times, and up to more than fifty-eight times, the applicable 40 tpy significance 
level for NOx and SO2.’®’ Without further proof, we are unprepared to accept a

This means that for all but one unit, TVA would have predicted an exceedence of the 40 tpy 
NOx and SO2 significance level if it intended to increase utilization by as little as one-half of the 
previous forced shutdown and deratings associated with the components being repaired or replaced. 
Two units, Allen Unit 3 for NOx and John Sevier Unit 3 for SO2, were more than twice, but less than 
three times the 40 tpy significance level. In addition, Shawnee Unit 1 for NOx was more than three 

Continued
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margin of error of 100% or more in the GADS data.

Under these eircumstances, where we have already found that TVA in­
tended to inerease utilization and justified these projects by reference to eliminat­
ing already existing forced outages, we conclude that EPA Enforcement has 
shown, by a preponderance of the evidence, that the projects at the following units 
would result in “significant net emissions increases” of the identified pollutants. 
TVA has not suggested that more accurate information was available to it from 
which it could have more accurately projected the amount of increased utilization 
that it intended. The units and pollutants for which we find that EPA Enforcement 
has shown a physical change that would result in a significant net emissions in­
crease are as follows (an “X” indicates a finding of violation):

Chart No. 6

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X

Colbert Unit 5 X *110 X

Cumberland Unit 1 X

Cumberland Unit 2 X

John Sevier Unit 3 X

Kingston Unit 6 X X

Kingston Unit 8 X X

Paradise Unit 1 X

Paradise Unit 2 X

Paradise Unit 3 X

Shawnee Unit 1 X X

Shawnee Unit 4 X X

(continued)
times, but less than four times the 40 tpy significance level. All other units and pollutants were pre­
dicted to exceed the significance level by more than four times. Indeed, in the more extreme case, 
TVA would have known that if it increased utilization by any more than l/58th of the previous forced 
shutdowns and deratings, the significance level would be exceeded.

’As noted above, the alleged violation of the permitting requirements with respect to SO2 at 
Colbert Unit 5 will be discussed below in Part Ill.E.
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With respect to Widows Creek Unit 5 for SO?, for which the projected 
emissions increase was 51 tpy, or only 11 tpy over the 40 tpy significance level, 
we hold that, on balance, the evidence is not sufficient to conclude by a prepon­
derance of the evidence that TVA should have anticipated that an exceedence of 
the significance level would occur. We make this judgment by considering both 
Mr. Van Gieson’s testimony regarding his projected emissions increase of 51 tpy, 
and Mr. Houston’s testimony suggesting that Mr. Van Gieson’s reliance on GADS 
derating information and the full amount of the associated MWH loss may overes­
timate the expected emissions increase to some degree. As discussed above, we 
have generally concluded that Mr. Van Gieson’s predictions of emissions in­
creases that more than double the 40 tpy significance level are sufficient to estab­
lish that TVA should have predicted an exceedence of the significance level for 
such pollutants. Nonetheless, because Mr. Van Gieson relied principally on the 
GADS data in arriving at his projection for Widows Creek Unit 5 and the record 
suggests that there may be some margin of error in the estimates based on GADS 
data, we conclude that the predicted increase for SO? at Widows Creek Unit 5 is 
not sufficient proof that TVA should have anticipated that the significance level 
would be exceeded. Therefore, on the record before us, we find no violation of the 
PSD and nonattainment NSR permitting requirements with respect to Widows 
Creek Unit 5.

For the foregoing reasons, we find that EPA Enforcement has sustained its 
burden of proof that twenty pollutants at eight of TVA’s coal-fired plants would 
have increased as a result of physical changes made to thirteen of the units at 
those plants. In addition, as discussed below in Part III.E we find that the physical 
changes to Colbert Unit 5 resulted in an emissions increase of SO2 under the Ala­
bama nonattainment NSR program in effect prior to 1983. Accordingly, we find a 
total of twenty-one violations of the PSD and nonattainment NSR permitting 
requirements.

E. NSPS and Alabama Pre-1983 Nonattainment NSR Emissions Increase 
Requirements

The Compliance Order alleges that the changes made to Paradise Unit 3 in 
1984 and the changes made to Colbert Unit 5 in 1982 violated the NSPS require­
ments. In its post-hearing brief, EPA Enforcement states that it has decided not to 
pursue its claim that the changes made to Paradise Unit 3 violated the NSPS re­
quirements. EPA Enforcement Post-Hearing Brief at 163 n.l02. With respect to 
Colbert Unit 5, however, EPA Enforcement states:

TVA’s rehabilitation project so significantly changed the boiler so that 
the maximum achievable hourly emission rate increased after the pro­
ject, triggering the modification provision of the NSPS and making 
Colbert Unit 5 an “affected unit” subject to 40 C.F.R. § 60, Subpart 
Da.
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Id at 163. TVA objects, arguing that the work performed at Colbert Unit 5 did not 
make it subject to NSPS, For the following reasons, we hold that the changes 
made by TVA to Colbert Unit 5 were “physical changes” that increased the unit’s 
maximum hourly emissions rate and that, therefore, Colbert Unit 5 became sub­
ject to the NSPS for electric steam generating boilers as a result of such changes.

In this part of our analysis we also discuss the allegations that the changes 
to Colbert Unit 5 resulted in an emissions increase under the applicable provisions 
of the Alabama SIP’s pre-1983 nonattainment NSR permitting requirements, 
which were in effect at the time of the project at Colbert Unit 5.

The NSPS regulations are applicable to the owner or operator of any elec­
tric utility steam generating unit, “the construction or modification of which is 
commenced after the date of publication * * * of any standard * * * applicable 
to that facility.” 40 C.F.R. § 60.1(a) (1982) (emphasis added). EPA has published 
standards applicable to electric utility steam generating units for which construc­
tion or modification is commenced after September 18, 1978. 44 Fed. Reg. 33,613 
(1979) (codified at 40 C.F.R. pt. 60, subpt. Da §§ 60.40a-49a) (see Regulation 
Stipulation tab 23). These NSPS cover PM, NOx and SO2.

For the purposes of part 60, the term “modification” is defined as follows:

Modifiication means any physical change in, or change in the method 
of operation of, an existing facility which increases the amount of any 
air pollutant (to which a standard applies) emitted into the atmosphere 
by that facility * * *.

40 C.F.R. § 60.2 (1982). Further,

Except as provided under paragraphs (e) and (f) of this section, any 
physical or operational change to an existing facility which results in 
an increase in the emission rate to the atmosphere of any pollutant to 
which a standard applies shall be considered a modification within the 
meaning of section 111 of the Act.

Id. § 60.14(a). Emissions rate is expressed as “kg/hr of any pollutant discharged 
into the atmosphere for which a standard is applicable.” Id. § 60.14(b). Briefly 
stated, these provisions require that, for purposes of determining the applicability 
of the NSPS requirements, an emissions increase is calculated based upon the 
potential hourly emissions of the unit, not its actual emissions. A substantially 
similar test was required by the Alabama SIP provisions governing nonattainment 
NSR prior to their amendment in 1983. See Regulation Stipulation tab 16, 
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§ 16.3.2(b)(4) (referring to increases in “the potential emission rate”).'” The only 
difference in the pre-1983 Alabama SIP provisions is that the maximum hourly 
rate is used to calculate a maximum potential annual emissions rate, which must 
increase by 100 tons or more. Id.

The changes at issue in the present case made to Colbert Unit 5 were com­
menced in 1982, after publication of the NSPS applicable to electric utility steam 
generating units. Accordingly, TVA was required to comply with the NSPS for 
the changes at Colbert Unit 5 if those changes constituted “modifications” within 
the meaning of the applicable NSPS regulations.

The initial question is whether the changes made by TVA to Colbert Unit 5 
fall within the scope of “routine, maintenance, repair, and replacement which the 
Administrator determines to be routine for a source category * * which is 
an exception to the NSPS regulations governing modifications. 
40 C.F.R. § 60.14(e)(1) (1984). TVA argues that the project at Colbert Unit 5 
falls within this exception. TVA argues that this exception is functionally identi­
cal to the exception for routine maintenance, repair and replacement under the 
PSD and nonattainment NSR programs. Specifically, TVA relies, as support for 
its claims with respect to NSPS, on the same evidence and arguments that we 
discussed above in Part III.C of this decision regarding the NSR programs. See 
TVA’s Reply Brief at 61. In addition, TVA asserts that “[t]he differences between 
the NSPS and NSR routine maintenance, repair and replacement language is a 
distinction without a difference.” Id.

In contrast, EPA Enforcement argues that the NSPS routine maintenance 
exception requires an affirmative determination by the Administrator that the ac­
tivity falls within the exception. EPA Enforcement is correct. The regulatory text, 
on its face, states that the determination must be made by the Administrator: “rou­
tine maintenance, repair and replacement which the Administrator determines to 
be routine for a source category * * *.”40 C.F.R. § 60.14(e)(1) (1984). In addi­
tion, we note that this exception is different from the exception under the NSR 
regulations in that the NSPS version makes reference to “routine for the source 
category,” whereas no similar reference appears in the NSR regulations. Compare 
id. with 40 C.F.R. § 52.21(b)(2)(ii). Because TVA has not shown that the Ad­
ministrator has determined, on a source category basis, that changes of the kind 
undertaken at Colbert Unit 5 are routine maintenance, repair and replacement, 
TVA cannot avail itself of this exception to the NSPS.”^

The Alabama SIP provisions define “potential” as the “maximum capacity to emit.”

We note as well that the facts of this case do not suggest a basis for reaching a different 
conclusion under the NSPS regulations from the one we reached under the NSR programs as discussed 
above. In our earlier discussion in Part III.C, we concluded that the changes made to the Colbert Unit 5

Continued
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Next, we turn to the question of whether the physieal changes made to Col­
bert Unit 5 resulted in an emissions increase within the meaning of the NSPS 
regulations and the pre-1983 nonattainment NSR provisions of the Alabama SIP.

EPA Enforcement argues that TVA’s thirteen-month extended outage at 
Colbert Unit 5, which began in 1982 and continued into 1983, was “intended to 
restore approximately 100 MW of lost capacity.” EPA Enforcement Post-Hearing 
Brief at 165. EPA Enforcement argues that it has demonstrated, through the testi­
mony of Mr. Van Gieson, that the maximum achievable hourly emissions rate at 
Colbert Unit 5 increased as a result of the physical changes made to that unit. Id. 
at 165-66. EPA Enforcement also argues that this change increased Colbert Unit 
5’s potential emissions by more than 100 tons per year. Id. at 77.

Mr. Van Gieson’s conclusion is based upon a substantial increase in the 
maximum hourly generation rate reported by TVA in its monthly and annual op­
erating reports. Specifically, Mr. Van Gieson reviewed TVA’s Monthly Operating 
Statistics Report for the one-year period before the project and noted that TVA 
never operated Colbert Unit 5 during that period at an hourly generation rate of 
more than 387 MW.”^ TVA’s witness, Mr. Houston, confirmed that, for five years 
prior to the project, Colbert Unit 5 was not operated at more than 404 MW per 
hour. Tr. at 980-83."’ Mr. Van Gieson also noted (which was confirmed by Mr. 
Houston) that during the one-year period immediately after the project, TVA op­
erated Colbert Unit 5 to achieve a 509-MW maximum hourly net generation rate. 
See Tr. at 983-84.Mr. Van Gieson also used other data reported by TVA in its 
Monthly Operating Statistics Reports to determine an emissions factor measured 
in units of emissions per megawatt hour of net generation. EPA Enforcement Ex. 
277, at 42-43; EPA Enforcement Ex. 174. By combining this emissions factor 
with the maximum hourly net generation rates for the pre-change and post-change

(continued)
do not constitute routine maintenance, repair and replacement under the NSR routine exception. There, 
we applied the Agency's four factor test to the project and found that the magnitude of the renovation 
and the length of time to plan and to implement TVA’s work at Unit 5 to be significant facts that cut 
against considering this construction work to be “routine.” Moreover, the rehabilitation of this unit was 
designed to fundamentally change the manner in which the unit operated. These facts, as well as others 
more fully discussed in Part in.C.4, in our view establish that the project was not “routine” in either of 
the two regulatory contexts.

TVA’s monthly operating reports record the maximum hourly net generation during the 
reporting month.

Mr. Houston’s testimony showed that Colbert Unit 5 achieved a maximum hourly net gen­
eration rate in October 1977 to September 1978 of 404 MW, for the same period in 1978-79 of 399 
MW, in 1979-80 of 397 MW, in 1980-81 of 389 MW, and in 1981-82 of 364 MW.

"5 Mr. Houston’s testimony showed that Colbert Unit 5 achieved a maximum hourly net gen­
eration rate in October 1982 to September 1983 of 509 MW, and in the same period of 1983-84 of 495 
MW. Tr. at 983-84.
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periods, Mr. Van Gieson determined that the physical changes made to Colbert 
Unit 5 resulted in an increase in the unit’s maximum hourly emissions rate for 
NOx, SO2 and PM. EPA Enforcement Ex. 277, at 43. The emissions rate increase 
calculated by Mr. Van Gieson was an increase for each pollutant of approximately 
25% as a result of the physical changes made to Colbert Unit 5.

TVA argues that Mr. Van Gieson’s calculation of the emissions rate in­
crease at Colbert Unit 5 is erroneous or inadequate for two reasons, both related to 
Mr. Van Gieson’s reliance on the “maximum hourly net generation” of the unit. 
First, TVA argues that the information used by Mr. Van Gieson was the maxi­
mum hourly generation rate “actually achieved,” rather than the “maximum 
achievable” rate. TVA Post-Hearing Brief at 49. TVA argues that it presented 
evidence that the “nominal” derating of the unit to 400 MW prior to the project did 
not reflect a physical limitation on the maximum generation rate, “but rather re­
flected, at least in part, an administrative decision by TVA to operate Colbert Unit 
5 at a lower generation rate than the unit was capable of in order to improve the 
long-term reliability of the unit.” Id at 50. TVA cites the NSPS analysis in the 
WEPCO case as an example demonstrating that actual achieved rates may be 
lower than maximum achievable rates. Id. Second, TVA argues that “EPA En­
forcement ignored in its calculations the fact that emission rates are not always 
directly proportional to the electric generation rates that a unit produces.” Id. (em­
phasis by TVA). TVA argues that it presented evidence that “the efficiency of the 
turbine [at Colbert Unit 5] was significantly lower before the project than it was 
after the project.” Id. TVA argues that because efficiency was improved, it is not 
possible to reasonably conclude that the increased actual generation rate after the 
project translates to an increased emissions rate. Id. at 50-51. Both of these argu­
ments must be rejected for the following reasons.

First, we reject TVA’s argument that an alleged improvement in turbine ef­
ficiency may explain the increased electrical generation. TVA did not provide any 
evidence that turbine efficiency problems were fully responsible for the reduced 
generation during the five-year period prior to the project. To the contrary, TVA’s 
witness only stated that “[tjhese problems may or may not account for the full 
electrical capability reduction of the unit.” TVA Ex. 9, at 14 (Houston pre-filed 
testimony). This inconclusive statement is not sufficient to rebut other evidence in 
the record showing that the derating prior to the change was caused, at least in 
part, by problems with the boiler and which were unrelated to the turbine. Specifi­
cally, the GADS data listed problems with the boiler steam chest, not any aspect 
of the turbine, as the reason for the derating in the period of July 1980 through 
February 1982. Id. at 13.

Second, we also reject TVA’s argument that we should not look to the ac­
tual achieved rate of electrical generation as showing the maximum achievable 
rate in this case. The WEPCO case cited by TVA is instructive on this issue. In 
that case, WEPCO had five units that it was proposing to renovate, and EPA ini­
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tially looked to the pre-project actual achieved generation rate and the projected 
post-project restored generation rate (similar to the evidence submitted by EPA 
Enforcement in the present case) to conclude that the maximum hourly emissions 
rate would increase as a result of the project. WEPCO, 893 F.2d at 913. Before 
WEPCO sought judicial review of this determination, WEPCO requested recon­
sideration by the EPA on essentially the same grounds raised by TVA in this case, 
that the achieved rate only reflects an administrative decision and did not reflect 
the achievable emission rate. Id. On reconsideration, EPA allowed WEPCO to 
conduct five ten-hour tests at each unit to determine the units’ maximum capacity, 
as a means of supplementing the information regarding actual operating history. 
Id. Based on those tests, EPA agreed that two of the units could be operated at 
their design capacity. However, it concluded that three of the units could not be 
operated at design capacity and, therefore, the restoration project would increase 
their achievable capacity by restoring them to their original design capacity. Id. at 
914-16 & n.9.

WEPCO then objected to this supplemental determination and requested re­
view by the Seventh Circuit. In seeking review, WEPCO raised two arguments, 
the first of which was that the pre-project historical operating data “reflect volun­
tary decisions by WEPCO regarding safety considerations * * * and an electric­
ity demand which did not require operation of the units at higher capacities.” Id. at 
914. The Seventh Circuit rejected this argument, saying, “WEPCO’s first assertion 
is easily dismissed. The EPA’s choice of the 1987 figures was based entirely upon 
WEPCO’s own data” and the subsequent tests resulted in a revision for only two 
units. Id. This discussion and the Seventh Circuit’s conclusions demonstrate an 
important principle that we apply to the present case: operating data showing the 
achieved maximum generation rate may be relied upon as evidence of the maxi­
mum achievable rate in the absence of tests demonstrating a higher achievable 
rate. It is also worth noting that later in the decision, the Seventh Circuit stated 
that “EPA cannot reasonably rely on a utility’s own unenforceable estimates of its 
annual emissions.” Id. at 917.

In the present case, the admitted fact that TVA never operated Colbert Unit 
5 at an hourly rate greater than 404 MW during the entire five-year period prior to 
the project is compelling evidence that Colbert Unit 5 could not achieve an hourly 
generation rate comparable to the hourly rate of 509 MW achieved in the year 
immediately after the project. This evidence is further supported by the GADS 
data showing a continuous derating from December 5, 1975 to February 1982 of 
78-120 MW. TVA Ex. 9, at 13 (Houston pre-filed testimony). TVA has not rebut­
ted this evidence with actual test data demonstrating that Colbert Unit 5 could 
achieve a higher rate prior to the project. TVA has only offered testimony by Mr. 
Houston regarding his interviews with maintenance personnel in mid-2000 as to 
their recollection of the capability of Colbert Unit 5 in the period immediately 
prior to the project in 1982. We conclude that this hearsay testimony is unrelia­
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ble"^ and cannot substitute for the rigorous testing under prescribed protocols that 
is normally required by EPA before it accepts data other than the actual achieved 
rate. See WEPCO, 893 F.2d at 914-15 & nn.7 & 8. Indeed, in the WEPCO case 
(the one from which WEPCO sought court review), EPA Administrator Lee M. 
Thomas stated that EPA would not accept mere “assertions that higher-than-actual 
capacity could be achieved on a economically sustainable basis.” Letter from Lee 
M. Thomas to John W. Boston, WEPCO, at 5 (Oct. 14, 1988).

Accordingly, we conclude that a preponderance of the evidence in the re­
cord shows that the physical changes to Colbert Unit 5 removed a physical limita­
tion on the operating potential of the unit and restored it to its original design 
capacity, thereby resulting in an increase in the maximum hourly emissions rate 
achievable by the unit for NOx, SO2 and PM. Therefore, upon completion of the 
physical changes at Colbert Unit 5, that unit became subject to the operating re­
strictions of 40 C.F.R. part 60, subpart Da. TVA has stipulated that it “did not 
conduct performance testing or perform record keeping and reporting” under sub­
part Da. Accordingly, we find that TVA violated the NSPS with respect to the 
operation of Colbert Unit 5 after the physical changes at that unit.

In addition, in terms of TVA’s compliance with the pre-1983 nonattainment 
NSR provisions of the Alabama SIP, the increased maximum hourly emissions 
rate means that the unit’s potential SO2 emissions increased from 78,104 tpy 
before the project to 97,630 tpy of SO2 after the project. See EPA Enforcement 
Ex. 281. This increase greatly exceeds the 100 tpy potential emissions increase 
necessary to trigger the pre-1983 nonattainment NSR provisions of the Alabama 
SIP. See Regulation Stipulation tab 16, § 16.3.2. Accordingly, we find that TVA 
violated the CAA by failing to obtain a preconstruction nonattainment NSR per­
mit under the Alabama SIP.

F. Violations of the State Minor Modification Permit Requirements

As noted above in our discussion of the statutory background in Part III.B, 
the States of Tennessee, Kentucky and Alabama, where TVA’s nine coal-fired 
power plants are located, require as part of their SIPs that source owners obtain 
“minor” NSR permits under certain circumstances. In the present case, EPA En­
forcement argues that TVA was required to obtain a minor source permit for the 
following projects;

When EPA Enforcement cross-examined Mr. Houston regarding his interviews with the 
TVA maintenance personnel responsible for Colbert Unit 5 during the relevant time period, Mr. Hous­
ton could not answer many questions going to relevant dates of events and the basis of the non-testify­
ing declarant’s recollections. See Tr. at 985-93, 995. While hearsay evidence is commonly admitted in 
administrative adjudications, we need not rely on such testimony when, as here, it may be unreliable. 
See, e.g., 40 C.F.R. § 22.22(a) (allowing unreliable evidence to be excluded).
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1. Under the Tennessee SIP for Memphis County, Allen Unit 3. EPA 
Enforcement Post-Hearing Brief at 74-75 (citing S1200-3-9-.01-(l) 
(Memphis/Shelby County portion of SIP)).

2. Under the Tennessee SIP, Bull Run Unit 1, Cumberland Unit 1 and 
Unit 2, John Sevier Unit 3, and Kingston Unit 6 and Unit 8. Id at 75­
76, 78-83 (citing 1200-3-9-.01-(l) (general Termessee SIP)).

3. Under the Alabama SIP, Colbert Unit 5 and Widows Creek Unit 5. 
Id. at 77-7S, 89-90 (citing Alabama Reg. 16.1.1(a)).

The Compliance Order also alleged that projects at the units located in Kentucky 
were each required to have a Kentucky “minor” NSR permit. However, as noted in 
Part III .A of this decision, EPA Enforcement has not made any further argument 
in its post-hearing briefs that TVA violated the requirements of the Kentucky mi­
nor NSR permitting program. Accordingly, such allegations of the Compliance 
Order appear to have been abandoned and, therefore, are not sustained. Our dis­
cussion in this part will focus on the remaining projects and state minor permit­
ting requirements.

TVA argues that the applicable minor NSR permitting regulations under the 
Alabama and Tennessee SIPs provide an exemption for “routine maintenance, re­
pair and replacement” and that each of these projects fall within that exemption. In 
addition, TVA argues that the minor NSR permitting requirements of these SIPs 
“apply only where there is an increase in potential emissions or in emissions rates, 
the emission increase test used in the federal NSPS program.” TVA Post-Hearing 
Brief at 120. TVA argues that EPA Enforcement failed to produce “any evidence 
that the identified projects at TVA’s Tennessee and Alabama units resulted in in­
creased emissions rates.” Id. For the following reasons, these arguments must be 
rejected.

1. Tennessee Minor NSR Permitting Requirements

In the present case, Allen Unit 3 is located within the jurisdiction of the 
Memphis/Shelby County permitting authority and Bull Run Unit 1, Cumberland 
Unit 1 and Unit 2, John Sevier Unit 3, and Kingston Unit 6 and Unit 8 are all 
located within the jurisdiction of the Tennessee state permitting authority. While 
the regulations applicable to the Memphis/Shelby County area and the regulations 
applicable to the remainder of Tennessee are different in a number of particular 
respects, the specific regulations governing the applicability of the minor NSR 
permitting requirements are identical in both sets of regulations. Accordingly, for 
simplicity, we will refer to the broader Tennessee SIP requirements as the surro­
gate for both sets of regulations.
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The Tennessee SIP requires source owners to obtain a permit before begin­
ning modification of an air contaminant source. Specifically, the SIP states as 
follows:

Except as specifically exempted in Rule 12-3-9-.04, no person shall 
begin the construction of a new air contaminant source or the modifi­
cation of an air contaminant source which may result in the discharge 
of air contaminants without first having applied for and received from 
the Technical Secretary a construction permit for the construction or 
modification of such air contaminant source.

Regulation Stipulation tab 1, § 16-77 (S1200-3-9-.01(l)); id tab 3 (1200-3-9­
.01(1)). The term “air contaminant source” as used in this regulation is defined as 
follows:

Air Contaminant Source is any and all sources of emission of air con­
taminants, whether privately or publicly owned or operated. Without 
limiting the generality of the foregoing, this term includes all * * * 
heating and power plants and stations * * *,

Id. tab 1, § 16-46(A); id. tab 4 (1200-3-2-.01(b)); id. tab 5 (1200-3-2-.01(b)). “Air 
Contaminant” is “particulate matter, dust, fumes, gas, mist, smoke, or vapor, or 
any combinations thereof.” Id. tab 1, § 16-46(A); id. tab 4 (1200-3-2-.01(a)); id. 
tab 5 (1200-3-2-.01 (a)). The Tennessee minor NSR rules define “modification” as 
follows:

Modification is any physical change in or change in the method of 
operation of any air contaminant source, which increases the amount 
of any air contaminant (with an applicable emission standard) emitted 
by such source or which results in the emission of any air contaminant 
(with an applicable emission standard) not previously emitted * * *.

Id. tab 1, § 16-46(A); see also id. tab 4 (1200-3-2-.01(aa)); id. tab 5 (1200-3-2­
.01 (aa))."’ The regulation also states that physical change shall not include “rou­
tine maintenance, repair and replacement.” Id. tab 1, § 16-46(A); id. tab 4 (1200- 
3-2-.01(aa)); id. tab 5 (1200-3-2-.01(aa)).

EPA Enforcement argues that the changes made to Allen Unit 3, Bull Run 
Unit 1, Cumberland Unit 1 and Unit 2, John Sevier Unit 3, and Kingston Unit 6 
and Unit 8, were “physical changes” within the meaning of these regulations

The definition of “modification" in the general Tennessee SIP contains an immaterial differ­
ence in that the two parenthetical statements used in the definition are “(to which an emission standard 
applies)," rather than as set forth in the text above.
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which increased the amount of NOx, SO2 and PM emitted by the units. EPA En­
forcement argues that increases in the amount of emissions must be measured 
based upon an actual-to-potential test.

As noted above, TVA argues that the changes to these units were not “phys­
ical changes” because the changes were routine maintenance, repair and replace­
ment. TVA Response to Initial Brief at 14. TVA argues that the routine mainte­
nance exception should be applied consistent to the similar exception under the 
PSD and nonattainment NSR programs. Id. Because, as discussed above in Part 
III.C, we have found that the identical routine maintenance exception under the 
PSD and nonattainment NSR programs does not apply to any of the changes at 
issue, we likewise conclude that this exception does not apply to those changes 
under the Tennessee SIP minor NSR program.

TVA also argues that the emissions increase test under the Tennessee SIP 
minor NSR program is not the actual-to-potential test suggested by EPA Enforce­
ment, but instead is the maximum potential hourly rate increase applicable under 
the federal NSPS program. Id. at 14-15. TVA argues that the NSPS emissions test 
should apply because the definition of “modification” under the Tennessee minor 
NSR permit is identical to the definition of that term under the federal NSPS regu­
lations. Id. (citing 40 C.F.R. § 60.2). This argument must be rejected because the 
federal NSPS emissions increase test (maximum hourly emissions rate) is derived 
from the regulations at 40 C.F.R. § 60.14, not from the definition of modification 
at section 60.2. The Tennessee SIP provisions identified in the parties’ stipulations 
do not contain any provision prescribing in detail the method for calculating an 
emissions increase for a modification similar to that set forth in section 60.14 of 
the federal NSPS regulations. Accordingly, we find no basis to incorporate that 
set of regulatory requirements into the definition of “modification” in the Tennes­
see SIP.

For a similar reason, we also reject EPA Enforcement’s arguments that the 
Tennessee SIP minor NSR modification definition should be read to incorporate 
the actual-to-potential test. The regulation from which the actual-to-potential test 
arises, 40 C.F.R. § 52.21(b)(21), has no analogue within the Tennessee minor 
NSR regulations. Accordingly, we again turn to the actual-to-projected-actual 
test”® discussed above in Part III.D.5, and determine that, through Mr. Van 
Gieson’s testimony, EPA Enforcement has sustained its burden of showing that an 
emissions increase should have been predicted and that TVA was thus required to 
obtain a minor NSR permit from the applicable Tennessee or Memphis/Shelby 
County permitting authority.

"8 In the absence of another legally prescribed methodology, here, as before, we find this test 
a reasonable means of measuring emissions increases. See WEPCO, 893 F.2d 901.
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Because the minor NSR regulations do not have a “significance” threshold 
of 40 tpy for NOx and SO2 and 25 tpy for PM, there are more violations of the 
minor permitting requirements than we found above with respect to PSD and 
nonattainment NSR. In particular, we find that TVA was required to obtain a Ten­
nessee minor NSR permit for the following pollutants at the indicated units:

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X X

John Sevier Unit 3 X X

Kingston Unit 6 X X

Kingston Unit 8 X X X

TVA stipulated that it did not have a Tennessee minor NSR permit for any 
of these pollutants and physical changes at these units. Joint Fact Stipulation |15. 
Accordingly, TVA violated the Tennessee SIP provisions prohibiting construction 
without a permit.

2. Alabama Minor NSR Permitting Requirements

Colbert Unit 5 and Widows Creek Unit 5 are located within Alabama and, 
therefore, are potentially subject to the Alabama minor NSR permitting require­
ments.The Alabama SIP states as follows:

Permit to Construct. Any person building, erecting, altering, or replac­
ing any article, machine, equipment, or other contrivance, the use of 
which may cause the issuance of or an increase in the issuance of air 
contaminants or the use of which may eliminate or reduce or control 
the issuance of air contaminants, shall first obtain authorization for 
such construction from the Director in the form of a Permit to 
Construct.

Regulation Stipulation, tab 19, § 16.1.1(a); see also id. tab 20, § 16.1.1(a).'” The

The version of the applicable regulation at tab 20 of the Regulation Stipulation became 
effective October 28, 1985, and contains immaterial changes from the version quoted in the text 
above.
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term “air contaminant” as used in this regulation is defined as follows:

“Air Contaminant” shall mean any solid, liquid, or gaseous matter, any 
odor, or any combination thereof, from whatever source.

Id. tab 21, § 1.2.1. The terms “building, erecting, altering, or replacing” as used in 
section 16.1.1 are not defined by the Alabama SIP.

EPA Enforcement argues that the changes made to Colbert Unit 5 and Wid­
ows Creek Unit 5 fall within the terms “building, erecting, altering, or replacing” 
and that those changes increased the amount of NOx, SO2 and PM emitted by the 
units. EPA Enforcement argues that increases in the amount of emissions must be 
measured based upon an actual-to-potential test.

As noted above, TVA argues that the term “alteration” as used in section 
16.1.1 is synonymous to “modification,” which is defined by the Alabama SIP 
(that definition is substantially the same as the Tennessee definition of “modifica­
tion” quoted above). TVA Response to Initial Brief at 16. TVA argues that be­
cause the two terms are ordinarily synonymous, we should apply the regulatory 
definition of “modification” in place of the term “alteration” as used by section 
16.1.1. There are two errors in this argument. First, while the terms “alteration” 
and “modification” may be generally synonymous, it however does not follow that 
a highly detailed and specific regulatory definition of one term can be substituted 
for the other. Instead, we conclude that the much broader and more general plain 
meaning of “alteration” must be used in the absence of anything in the regulations 
suggesting a narrower regulatory definition. Second, by its suggested contrivance 
of incorporating the definition of “modification” in place of “alteration,” TVA sug­
gests that “routine * * * replacement” was not intended to be included as a form 
of alteration. Id at 17. Such an interpretation would violate the plain meaning of 
the regulatory text. Section 16.1.1 specifically includes “replacing” among its list 
of changes that may require a permit and does not provide for an exception for 
“routine * * * replacement.” We cannot by interpretation create an exception 
where one does not exist.

TVA also argues that the emissions increase test under the Alabama SIP 
minor NSR program is not the actual-to-potential test suggested by EPA Enforce­
ment, but instead is the maximum potential hourly rate increase applicable under 
the federal NSPS program. Id. at 17. TVA argues that the NSPS emissions test 
should apply because the definition of “modification” under the Alabama SIP is 
substantially the same as the definition of that term under the federal NSPS regu­
lations. Id. (citing 40 C.F.R. § 60.2). This argument must be rejected for two rea­
sons. First, as noted above, the Alabama SIP minor NSR permitting requirements 
are based upon “building, erecting, altering, or replacing,” not upon “modifica­
tion”— the linchpin for NSPS coverage. See Regulation Stipulation, tab 19, 
§ 16.1.1(a); see also id. tab 20, § 16.1.1(a). Second, the federal NSPS emissions 
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increase test (maximum hourly emissions rate) is derived from the regulations at 
40 C.F.R. § 60.14, not the definition of modification at section 60.2. Not only do 
the Alabama SIP minor NSR provisions fail to mention “modification,” but they 
also do not contain any provision prescribing in detail the method for calculating 
an emissions increase for a modification similar to that set forth in section 60.14 
of the federal NSPS regulations. Accordingly, we find no basis to incorporate the 
“maximum hourly emissions rate” requirement of the federal NSPS regulation into 
section 16.1.1 of the Alabama SIP governing when a minor NSR permit must be 
obtained.

For a similar reason, we also reject EPA Enforcement’s arguments that the 
Alabama SIP minor NSR modification definition should be read to incorporate 
the actual-to-potential test. The regulation from which the actual-to-potential test 
arises, 40 C.F.R. § 52.21(b)(21), has no analogue within the Alabama minor 
NSR regulations. Accordingly, we turn once more to the actual-to-projected-ac- 
tual test discussed above in Part III.D.5, and determine that, through Mr. Van 
Gieson’s testimony, EPA Enforcement has sustained its burden of showing that an 
emissions increased occurred and that TVA was thus required to obtain a minor 
NSR permit from the applicable Alabama permitting authority.

Because the minor NSR regulations do not have a “significance” threshold 
of 40 tpy for NOx and SO2 and 25 tpy for PM, there are more violations of the 
minor permitting requirements than we found above with respect to PSD and 
nonattainment NSR. In particular, we find that TVA was required to obtain an 
Alabama minor NSR permit for the following pollutants at the indicated units:

NOx(tpy) SOiCtpy) PM(tpy)
Colbert Unit 5 X X X

Widows Creek Unit 5 X X X

TVA stipulated that it did not have an Alabama minor NSR permit for any 
of these pollutants and changes at these units. Joint Fact Stipulation 115. Accord­
ingly, TVA violated the Alabama SIP provisions prohibiting construction without 
a permit.

G. The Appropriate Remedies for TVA’s Violations

The Compliance Order states, in lettered paragraphs from (a) to (i), various 
actions that TVA must take in order to remedy the violations identified in the 
Compliance Order. TVA has objected to these remedies, arguing generally that 
many of them are not authorized by the CAA. In this part, we consider TVA’s 
arguments and EPA Enforcement’s responses.
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In summary, the Compliance Order directs TVA to undertake the following 
actions to remedy its violations of the CAA: (1) TVA shall “provide a detailed 
schedule with appropriate milestones submitted for approval by EPA for achiev­
ing compliance with all NSR (both PSD and nonattainment NSR) requirements,” 
which schedule shall identify the pollution control technology to be installed on 
the plants with nothing less protective than selective catalytic reduction (“SCR”) 
for NOx emissions control. Compliance Order § IV. 1(a); (2) TVA shall provide a 
schedule for complying with all NSPS requirements, § IV. 1(b); (3) TVA shall 
enter into a “Federal Facilities Compliance Agreement” regarding such schedules, 
id § IV.l(c);'2°(4) TVA shall submit to the appropriate federal, state and local 
authority applications for NSR permits and Title V’^' operating permits for the 
modifications identified in the order, id. § IV.l.(d); (5) TVA shall provide EPA an 
audit of each of its coal-fired power plants to identify all physical changes made 
since 1977 that may have triggered the NSR and NSPS requirements, id. 
§ IV. 1(e); (6) TVA shall prepare a compliance schedule and Federal Facilities 
Compliance Agreement for all violations identified in the audit. Id. § IV. 1(f), 
(g);'22 and (7) finally, TVA must retire and not use certain SOg allowances under 
CAA Title IV./d §rv. 1(h).

TVA raises a number of objections to the remedy sections of the Compli­
ance Order. Briefly, TVA objects to the remedy requests in sections IV. 1(a), (b), 
(d), (f) and (g) with respect to submission of compliance schedules and the means 
for determining best available control technology (“BACT”) with respect to NOx. 
TVA also objects to the request that TVA be required to provide an audit as set 
forth in section IV. 1(e) and to the request that it be required to surrender SO2 
allowances in section IV. 1(h). These arguments will be discussed below.

1. Compliance Schedules, Applications, BACT for NOx and Related 
Issues

TVA has raised a number of related arguments regarding the compliance 
schedule and permit application remedies under sections IV. 1(a), (b), (d), (f) and 
(g). Specifically, TVA argues that EPA Enforcement has no authority to specify 
that the control technology for NOx shall be no less protective than SCR. TVA 
Post-Hearing Brief at 107. Rather, TVA argues that control technology determina­
tions must be made on a case-by-case basis by the appropriate federal, state or 
local authority. Id. at 108. TVA argues further that the compliance schedule and

'2“ TVA has not objected to this requested remedy and, accordingly, it is sustained.

'2' TVA has not objected to this requested remedy (that it be required to submit applications 
for Title V operating permits) and, accordingly, it is sustained.

TVA has not objected to this requested remedy in so far as it concerns enter-ing into a 
Federal Facilities Compliance Agreement and, accordingly, it is sustained.
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control technology requirements of the Compliance Order impermissibly “fore­
close options available to a stationary source under the Clean Air Act and EPA’s 
regulations, including the option to net out of new source review.” Id.

EPA Enforcement acknowledges that BACT must be determined on a case- 
by-case basis by the applicable permitting authority.EPA Enforcement states 
that the Compliance Order simply “sets forth the minimum level of controls [EPA 
Enforcement] will accept to resolve the case.” EPA Enforcement Reply Brief at 
65. EPA Enforcement states further as follows:

[B]y identifying SCR as the minimum acceptable NOx pollution con­
trol device, EPA was merely treating TVA as it would a nongovern­
mental entity, and not undermining the statutory BACT process. EPA 
was not, as TVA alleges, attempting to usurp the BACT case-by-case 
analysis performed by the permitting agency, as set forth in the Act 
and regulations. Indeed, the [Compliance Order] instructs TVA to 
submit applications for the appropriate federal, state and local air 
NSR permits, which applications should include a BACT/LAER anal­
ysis, as appropriate.

Id. at 66.’24 Because EPA Enforcement has interpreted the Compliance Order’s 
statements with respect to SCR as BACT for NOx emissions controls as some­
thing to be secured through settlement rather than as a substitute for traditional 
BACT/LAER analysis, we hold that EPA Enforcement shall be bound by this 
interpretation. Accordingly, TVA is not bound by EPA Enforcement’s assertion, 
as made in the Compliance Order, that SCR is the minimum pollution control for

The BACT requirement is defined in the regulations as follows:

[BACT] means an emissions limitation (including a visible emission standard) based on 
the maximum degree of reduction for each pollutant subject to regulation under [the] 
Act which would be emitted from any proposed major stationary source or major modi­
fication which the Administrator, on a case-by-case basis, taking into account energy, 
environmental, and economic impacts and other costs, determines is achievable for 
such source or modification through application of production processes or available 
methods, systems, and techniques, including fuel cleaning or treatment or innovative 
fuel combustion techniques for control of such pollutant.

40 C.F.R. § 52.21(b)(12); accord CAA § 169(3), 42 U.S.C. § 7479(3). As the Board has noted on 
prior occasions, “[t]he requirements of preventing violations of the NAAQS and the applicable PSD 
increments, and the required use of BACT to minimize emissions of air pollutants, are the core of the 
PSD regulations.” In re Encogen Cogeneradon Facility, 8 E.A.D. 244, 247 (EAB 1999); accord In re 
Hawaii Elec. Light Co., 8 E.A.D. at 73.

'24 “BACT/LAER” stands for “Best Available Control Technology/Lowest Achievable Emis­
sion Rate.” Each of these acronyms refers to technological standards established by different sections 
of the CAA. BACT is the standard from the PSD provisions of the CAA and LAER is the standard for 
nonattainment NSR provisions.
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NOx.'“

It further appears that both TVA and EPA Enforcement generally agree that 
an appropriate remedy for TVA’s failure to obtain preconstruction PSD, nonat­
tainment NSR and minor NSR permits is for TVA to be required to apply for such 
permits. See EPA Enforcement Reply Brief at 66 (“the [Compliance Order] in­
structs TVA to submit applications for the appropriate federal, state and local air 
NSR permits, which applications should include a BACT/LAER analysis, as ap­
propriate.’’); TVA Post-Hearing Brief at 118 (“That determination [BACT] must 
be made by the appropriate state and be based upon a case-by-case, site-specific 
balancing, of energy, environmental and economic impacts and other costs of the 
controls available to the units.”).'/-'

Although TVA appears to concede that requiring it to obtain the necessary 
NSR permits is generally an appropriate remedy, TVA nevertheless argues that 
the compliance schedule and control technology requirements of the Compliance 
Order impermissibly “foreclose options available to a stationary source under the 
Clean Air Act and EPA’s regulations, including the option to net out of new 
source review." TVA Post-Hearing Brief at 108. TVA thus argues that it may 
avoid the permitting requirements by electing to reduce emissions elsewhere at 
the pollution sources — in other words, by making creditable contemporaneous 
reductions to qualify for “netting” under 40 C.F.R. § 52.21 (b)(3)(ii).

This argument must be rejected on the grounds that TVA has failed to 
show, based on evidence in the record of this proceeding, that it made the required 
“contemporaneous" emissions reductions (i.e., emissions reductions in the period 
between five years before the construction commenced and the date when the pre­
dicted increases from the physical change would occur). See, e.g., In re Hawaii 
Elec. Light Co., PSD Appeal Nos. 97-15 to -23, slip op. (EAB, Nov. 25, 1998), 8 
E.A.D. 66, 74-82. Had TVA sought to defend against the Compliance Order’s

However, in the case-by-case BACT determination process conducted by the applicable 
permitting agency (iee infra note 127), EPA Enforcement, or any other appropriate part of the 
Agency, is not precluded from commenting on the BACT analysis or other parts of the permit, includ­
ing but not limited to SCR being the appropriate minimum pollution control.

TVA does argue that EPA does not have “authority for its order for compliance schedules 
and permit applications” under CAA § 167, 42 U.S.C. § 7477. TVA Response to Initial Brief at 75. 
TVA, however, does not argue that such authority is lacking under CAA § 113(a), 
42 U.S.C. § 7413(a), which specifically authorizes the Agency to issue administrative orders requir­
ing the respondent to “comply with the requirements or prohibitions” that the respondent has violated. 
Since we have found that TVA violated the CAA by failing to obtain preconstruction NSR permits, it 
is appropriate that TVA be required under section 113 to comply by applying for such permits. Thus, 
we conclude that section 113(a) provides adequate authority for these portions of the Compliance 
Order and, therefore, we do not address TVA’s assertions regarding the scope of EPA’s authority under 
CAA § 167.
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request for relief that TVA must obtain NSR permits based on its claiming con­
temporaneous emissions reductions, it should have done so in this proceeding. 
The “netting” option for avoiding the requirement to obtain an NSR permit is pro­
vided by the regulatory definition of “net emissions increase.” See, e.g., 
40 C.F.R. § 52.21(b)(3) (1984). As discussed in Part III.D above, we have found, 
based upon the record of this case, that the physical changes made by TVA to 
thirteen of its coal-fired units resulted in significant “net emissions increases” 
under the applicable regulatory provisions. TVA, therefore, is barred from subse­
quently attacking this determination by attempting to demonstrate contemporane­
ous emissions reductions that offset the emissions increases demonstrated on the 
record of this case. Accordingly, we reject TVA’s contention that it may “net out 
of new source review.”

For the foregoing reasons, we sustain the Compliance Order’s requirement 
that TVA apply for, and obtain, PSD, nonattainment NSR and minor NSR permits 
for the physical changes made to the units and with respect to the pollutants indi­
cated in Parts III.D, III.E and III.F of this decision.Such applications must be 
filed, and permits obtained, by TVA for the following units and pollutants

For PSD and nonattainment NSR:

Chart No.2

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X

TVA’s permit applications should be governed by the rules that are in force at the time each 
application is submitted. Thus, the applications should be submitted to the agency with authority as of 
the date of the application to issue permits for the particular pollutant in each area. TVA’s applications 
will open a new administrative record before those agencies with respect to the BACT/LAER determi­
nations and the analysis of appropriate pollution controls should take into account all information 
submitted into the record regarding any factors relevant under the applicable statutory or regulatory 
requirements, such as technological feasibility and environmental impacts. See, e.g., In re Pennsauken 
County, N.J. Resource Recovery Facility, 2 E.A.D. 667, 670-71 nn.10-12 (Adm’r 1988) (noting that 
the adequacy of the administrative record is judged as of the close of the record, absent extraordinary 
circumstances). Thus, we reject TVA’s contention that the analysis should look to the circumstances 
that existed when TVA made the physical changes to its plants. TVA is responsible for the delay in 
applying for the applicable permits and, therefore, cannot argue that requiring current technology 
somehow causes it prejudice. That the analysis should not be based on substantially outdated evidence 
is further confirmed by 40 C.F.R. § 52.21(r)(2), which states that a permit is “invalid if construction 
is not commenced within 18 months after receipt of such approval, if construction is discontinued for a 
period of 18 months or more, or if construction is not completed within a reasonable time."

'2* These summary charts are the ones also set forth in Part Ill.A of this decision.
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Colbert Unit 5 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X

John Sevier Unit 3 X

Kingston Unit 6 X X

Kingston Unit 8 X X

Paradise Unit 1 X

Paradise Unit 2 X

Paradise Unit 3 X

Shawnee Unit 1 X X

Shawnee Unit 4 X X

For minor NSR under the applieable SIPs:

Chart No.3

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X X

John Sevier Unit 3 X X

Kingston Unit 6 X X

Kingston Unit 8 X X X

Colbert Unit 5 X X X

Widows Creek Unit 5 X X X

2. Forfeiture of Title IF (Acid Deposition Control) SO2 Allowances

TVA objeets to the request of Section IV. 1(h) of the Compliance Order that 
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TVA surrender certain SO? “allowances”'2’ allocated to it under Title IV of the 
CAA. According to EPA Enforcement, the surrender of these allowances is neces­
sary to bring TVA into compliance with the Act and to compensate the environ­
ment for TVA’s past NSR and PSD violations. EPA Enforcement Initial Brief at 
56; EPA Enforcement Post-Hearing Brief at 175. Section IV. 1(h) of the Compli­
ance Order states:

Sulfur Dioxide Allowances. For any reductions in sulfur dioxides that 
result from the addition of pollution control equipment under the fed­
eral facility compliance agreement to be entered into pursuant to 
paragraphs 1(c) and 1(g) above, sulfur dioxide allowances from Title 
IV of the Clean Air Act equivalent to the reductions must be retired 
and cannot be used by TVA or sold to any other utility.

TVA objects to this provision on several grounds, including that the Agency lacks 
the authority under section 113 of the Act to require surrender of its existing SO2 
allowances, and that the provision lacks the specificity required by section 
113(a)(4). See TVA Response to Initial Brief at 81-89; TVA Reply Brief at 62-66.

Title IV of the CAA, added by the 1990 CAA amendments, is designed to 
reduce emissions of pollutants contributing to the problem of acid deposition 
(often referred to as “acid rain”). With regard to SO2 emissions, the Act requires a 
phased implementation (“Phase I” and “Phase 11”) of a national cap of 8.95 million 
tons per year from electric utility plants such as the ones at issue in this matter. 
The reduction of SO2 is achieved by giving affected units allowances, which then 
determines the amount of annual SO2 the source is authorized to emit. A unit 
subject to Title IV may not emit SO2 in excess of the number of allowances held 
for that unit for that year by the unit’s owner or operator. CAA § 403(g), 
42 U.S.C. § 7651b(g). The number of allowances allocated to each unit is deter­
mined through various formulae utilizing a unit’s emissions and fuel consumption.

During Phase I of the program, effective from 1995 through 1999, limits 
were imposed on the 110 largest sulfur-emitting electric utility plants in twenty- 
one eastern and midwestem states. CAA § 404(a), 42 U.S.C. § 7651c(a). The ba­
sic SO2 allocation formula for Phase I involved multiplying an emissions rate of 
2.5 pounds of SO2 per million British Thermal Units (“BTUs”) of heat by a unit’s 
“baseline” fuel consumption (generally the unit’s 1985-87 average). Id.'^° Phase II,

The term “allowance" is defined as an “authorization, allocated to an affected unit by the 
Administrator under this subchapter, to emit, during or after a specified calendar year, one ton of 
sulfur dioxide.” CAA § 402(3), 42 U.S.C. § 7651a(3).

TVA maintains that five of the nine plants at issue in this case were subject to Phase I. 
TVA Response to Initial Brief at 84. These appear to be Colbert, Allen, Cumberland, Paradise, and 
Shawnee. See CAA § 404 Table A, 42 U.S.C. § 7651c Table A.
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effective in January 2000, applies to all fossil fuel-fired electricity generating 
units and employs a somewhat similar method to determine SO2 allowances. 
However, for almost all the regulated sources, the emissions rate by which the 
baseline is to be multiplied is reduced from 2.5 pounds of SO2 per million BTUs 
to 1.2 pounds to exact further reductions of SO2 emissions. In certain instances, 
the applicable formulae utilize a unit’s actual or allowable 1985 emissions rate in 
determining the number of allowances allocated. See, e.g., CAA §§ 404(a), 
405(c), 42 U.S.C. §§ 7651c(a), 7651d(c).

According to EPA Enforcement, because of the alleged NSR and PSD vio­
lations, the incorrect emissions data from 1985 “may have been used” in allocating 
TVA’s SO2 allowances and ‘‘[t]hus the current allocation of SO2 allowances to 
TVA plants may be improperly inflated.” EPA Enforcement Initial Brief at 57 
(emphasis added). “Consequently, any plan undertaken to return TVA to full com­
pliance with the Clean Air Act must include the reallocation of SO2 allowances to 
TVA. Similarly, to return the environment to where it would have been but for 
TVA’s NSR/PSD violations, TVA should surrender a quantity of allowances 
equal to the amount of emissions it emitted based upon its reliance on its improper 
allowances * * Id. EPA Enforcement further asserts that TVA must offset 
any excess emissions that occurred as a result of its violations. Id. Upon review, 
EPA Enforcement has failed to convince us that any forfeiture or reallocation of 
allowances is appropriate under the current state of the record.

Although it is certainly conceivable that the CAA violations at certain of 
TVA’s facilities may have resulted in a misallocation of SO2 allowances, EPA 
Enforcement cites to no evidence that any such misallocation actually occurred. 
Rather, EPA Enforcement merely speculates that the violations may have had 
some effect on the 1985 SO2 emission levels and that this may have resulted in 
TVA being awarded more SO2 allowances than it would have otherwise been en­
titled under the applicable allowance formula. Indeed, EPA Enforcement itself 
acknowledges that it has not completed its analysis on the extent of the violations. 
Id. at 56.’’2 As far as we can tell from the record before us, it may well be that

As EPA notes, “[t]he allowance allocation scheme established under Title IV is complex, 
relying on numerous formulae.” EPA Enforcement Initial Brief at 57. The summary in the text above 
is not intended as a comprehensive statement of these formulae.

EPA Enforcement states as follows:

TVA must comply with a reallocation of its Phase II allowances, which will be per­
formed once the extent of its NSR/PSD noncompliance is ascertained. Second, it must 
offset emissions equal to the amount of excess allowances it may have relied on for the 
period beginning in 1995 and ending when the reallocation is complete. Third, TVA 
must provide emission reductions, perhaps through allowance forfeiture, to offset the 
excess emissions that occurred under Title I in order to render the Environment whole.

EPA Enforcement Initial Brief at 56.
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once EPA Enforcement has completed its analysis, EPA Enforcement may deter­
mine that SO2 allowances were not improperly allocated.'’'' Similarly, although 
EPA Enforcement argues that the environment should be compensated for excess 
emissions during the period of violation through a surrender of existing SO2 al­
lowances, EPA Enforcement has not provided the Board with sufficient data to 
determine if such a surrender is appropriate in this case. See id. at 56 n.55 (“At 
this time, EPA Enforcement has not determined the exact amount of allowances 
that would have to be retired in order for there to be a sufficient remedy under 
both Title IV and Title I, but when that amount is determined EPA Enforcement is 
prepared to seek forfeiture of only that amount.”).

Under these circumstances, the record is insufficient to support the surren­
der of SO2 allowances contemplated by section IV. 1(h) of the Compliance Order. 
Moreover, based on the representations in EPA Enforcement’s o'wn briefs, it ap­
pears as if EPA’s request for relief is not yet ripe.’^'* If, however, upon completion 
of its analysis, EPA Enforcement continues to believe that a reallocation and/or 
surrender of SO2 allowances is appropriate, EPA Enforcement is not precluded by 
this order on reconsideration from pursuing that avenue of relief in an appropriate 
proceeding.'^5 any case, for the reasons stated above, we decline to grant such 
relief here.'^®

We note further, as TVA points out, that although the majority of the projects identified in 
the Compliance Order were undertaken after 1985 (TVA Response to Initial Brief at 83), section 
IV. 1(h) of the Compliance Order calls for the surrender of allowances equivalent to all reductions 
made pursuant to the Compliance Order. Because EPA Enforcement alleges that unreliable 1985 data 
may have led to improper allocation, such language in the order would appear to be overbroad in that 
only the Paradise and Colbert modifications were undertaken during 1985 or before.

We note, as discussed above, that section IV. 1(e) of the Compliance Order requires that 
TVA conduct an audit of each of its coal-fired power plants to determine the extent of any additional 
violations. Once this audit is completed, EPA Enforcement may have a better understanding of the 
extent of the violations and the need for the reallocation and/or surrender of any SO2 allowances.

See, e.g., CAA § 403(f), 42 U.S.C. § 7551b(f) (“Nothing in this subchapter or in any other 
provision of law shall be construed to limit the authority of the United States to terminate or limit [SO2 
allowances].”); CAA § 113(a)(3), 42 U.S.C. § 7413(a)(3). In addition, we note that 40 C.F.R. part 77 
provides procedures whereby owners and operators of units with excess SO2 emissions are required to 
offset the amount of such excess emissions. See 40 C.F.R. § 77.3(a). Furthermore, the Region may 
seek penalties for excess SO2 emissions in the amount of $2000 per ton multiplied by an annual adjust­
ment factor. Id. § 77.6(b). We do not decide whether these procedures are or are not applicable in the 
context of this case.

Because we conclude that EPA Enforcement has not presented sufficient evidence support­
ing the inclusion of section IV. 1(h) in the Compliance Order, we do not address TVA’s assertion that 
EPA Enforcement lacked the authority to include this provision under section 113 of the CAA, 
42 U.S.C. § 7413, and the other related arguments TVA raised in its briefs.
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3. Authority to Require an Audit

Section IV. 1(e) of the Compliance Order states that TVA shall, under the 
authority of CAA § 114, 42 U.S.C. § 7414,'^’

provide to EPA an audit of each of its coal-fired power plants that 
identifies all physical changes made since January 1, 1977 that may 
have triggered the NSR (both PSD and nonattainment NSR) and 
NSPS requirements of the Clean Air Act or any applicable state plans.

This request for relief would require TVA to provide certain information for 
projects conducted from January 1, 1977, through December 31, 1999, “in which 
any component of an electric utility steam generating unit which has a useful life 
of more than ten years was replaced, enhanced, redesigned, or otherwise physi­
cally altered.” The information sought includes the following:

(i) the cost of the project and where the funds for the project came 
from (e.g. capital expenditure, plant fnaintenance budget, etc.);

(ii) a description of the project activities, including any and all design 
changes between the existing component and its replacement;

(iii) the amount of time of the scheduled outage in which the project 
was carried out;

(iv) the purpose of the project, including any discussion of why the 
project is needed (e.g. forced outage rates, reduced capacity, etc.

Section 114(a) states, in pertinent part:

For the purpose (i) of developing or assisting in the development of any implementation 
plan under section 7410 or section 7411(d) of this title * * * [or] (ii) of determining 
whether any person is in violation of any requirement of such a plan * * *

(1) The Administrator may require any person who owns or operates any emission 
source * * * who the Administrator believes may have information necessary for the 
purposes set forth in this subsection, or who is subject to any requirement of this chap­
ter * * * on a one-time, periodic or continuous basis to:

(A) establish and maintain such records;
(B) make such reports;
(C) install, use, and maintain such monitoring equipment, and use such 
audit procedures, or methods; [and]

(G) provide such other information as the Administrator may reasonably 
require * * *.
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* * *) and what are the anticipated benefits of the project (e.g. life 
extension of the unit, regained capacity, eliminate derating, etc.);

(v) the age of the unit and the date of the last time this same project or 
a similar project was undertaken with respect to that unit or any other 
units at the facility;

(vi) whether the project is part of a series of projects at the unit or 
facility to regain lost generation, increase capacity or extend the life 
of the unit or facility;

(vii) the projected future emissions (for NOx, SO2, and PM) that will 
result from the project as would have been calculated by TVA before 
the project was conducted. The calculated emissions shall include the 
maximum hourly emission rate as well as the annual emissions in­
crease for NOx, SO2, and PM;

(viii) the actual emissions that occurred at the unit and the facility for 
the five years after the project was completed or if the project was 
completed after November 1995, for each year since the project was 
completed. The actual emissions shall include the maximum hourly 
emission rate as well as the annual emissions increase for SO2, NOx, 
and PM.; and

(xi) a conclusion by TVA whether NSR and/or NSPS has been trig­
gered by the physical change based on the information in items (i) 
through (viii).

Compliance Order § IV. 1(e).

TVA asserts that the audit provision is not properly before the Board at this 
time. TVA Response to Initial Brief at 76. In particular, TVA states that the audit 
requirement is an information request under CAA § 114, 42 U.S.C. § 7414, and 
that it is therefore not part of the Compliance Order. Thus, according to TVA, 
because the Board’s jurisdiction in this matter is limited by the Administrator’s 
May 4 Memorandum to conducting proceedings and issuing a decision on recon­
sideration of the Compliance Order, the Board lacks jurisdiction to consider the 
audit provision at issue here. TVA Response to Initial Brief at 76-77. TVA further 
states that the audit provision cannot be made part of the Compliance Order. Ac­
cording to TVA, “[ojnly if TVA refuses to comply with a § 114 information re­
quest can it become the subject of a compliance order under section 113(a)(3).” 
Id. at 77.

Examination of the Administrator’s Memorandum reveals that the Adminis­
trator clearly intended that the Board’s proceedings on reconsideration include all 
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material provisions of the Compliance Order, including the audit requirement. 
The Administrator delegated to the Board the authority “to conduct appropriate 
proceedings upon reconsideration of the Order cited above.” Administrator’s 
Memorandum at 2. On the first page of her delegation memorandum the Adminis­
trator states that the term “Order” refers to the November 3 Administrative Order 
as well as subsequent revisions. This would include the Fourth Amended Order 
and Request for Information. Moreover, the Administrator noted that at a Decem­
ber 20, 1999 meeting between TVA and the Regional Administrator, TVA had 
requested reconsideration of the Order and submitted its Response to the Admin­
istrative Order. In that response, TVA objected to EPA’s authority under CAA 
§ 113 to order TVA to conduct an audit. Thus, TVA’s objection to the audit provi­
sion was included in documents forming the basis for the Administrator’s Memo­
randum. We therefore read the Memorandum broadly to include all provisions of 
the Fourth Amended Order and Request for Information, including the audit 
requirement.

Further, although TVA is correct that the audit provision constitutes an in­
formation requirement, the Compliance Order is styled as an order and request for 
information. Thus, the title of the order makes clear that it contains both compli­
ance and information requirements. While TVA may be correct that the audit pro­
vision could be the subject of a Compliance Order under CAA § 113(a)(3), 
42 U.S.C. § 7413(a)(3), should TVA fail to fully comply, we find nothing im­
proper in the Region’s decision to combine a compliance order with an informa­
tion requirement. TVA’s assertions in this regard are therefore rejected.

TVA also questions the reasonableness of the audit provision. TVA does 
not dispute the Region’s authority to require information from regulated power 
plants under CAA § 114(a), 42 U.S.C. § 7414(a). Rather, TVA argues that the 
audit provision may be overbroad depending on how it is interpreted by the Re- 
gion.'^^ In this regard, TVA states that it “reserves the right to object on ‘reasona­
bleness’ grounds” if the Region determines that the information already provided 
does not meet the audit requirement. TVA Response to Initial Brief at 80.

While we certainly agree with TVA that a request for information under 
CAA § 114 must be a reasonable one (CAA § 114(a)(1)(G), 42 U.S.C. 
§ 7414(a)(1)(G)), we have reviewed the above-quoted audit provision and con­
clude that it satisfies this requirement. The information requested bears directly on 
whether a violation of the CAA has occurred, and the request appears reasonably

TVA states that on May 22, 2000, it submitted information to the Region satisfying the 
audit requirement. TVA Response to Initial Brief at 80. To our knowledge, the Region has not re­
sponded to TVA’s statement regarding the sufficiency of this information. As this issue is not before 
the Board at this time, we do not reach the question of whether the information provided by TVA 
satisfies the audit requirement. We would only note that in satisfying the audit requirement, TVA’s 
compliance must be consistent with the Board’s interpretations and determinations in this decision. 
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tailored to elicit that information. That is, sections (i) through (vi) quoted above 
seek information necessary to determine if any projects were within the scope of 
the routine maintenance, repair, and replacement exception to the physical change 
requirement. See 40 C.F.R. § 52.21(b)(2)(iii). Sections (vii) and (viii) seek infor­
mation on whether changes resulted in any emissions increases. Requiring that 
TVA provide this information does not strike us as unreasonable, especially con­
sidering that the Board has already found numerous other violations of the Act. 
See supra Parts III.D-G. Further, as far as we can tell from the record before us, 
TVA has not indicated that it would be unable to comply with the information 
request, nor has TVA sought additional time to do so. Under these circumstances, 
TVA’s objections to the audit requirement are rejected.'^’

III. CONCLUSION

For the foregoing reasons, we reach the following conclusions.

We conclude that EPA Enforcement has met its burden of establishing that 
each of the fourteen projects constitutes a physical change under the CAA and 
applicable regulations and that TVA has not met its burden of establishing that 
any of the projects fall within the exception for routine maintenance, repair and 
replacement. In reaching this conclusion we apply the four-factor test advocated 
by EPA Enforcement and adopted by the Seventh Circuit in its WEPCO decision 
to determine whether a change falls within the scope of the exception. The four- 
factor test is reasonable and consistent with the statute, regulations, and case law. 
In contrast, we reject TVA’s view of the breadth of the exception as it would, in 
our view, swallow the rule that subjects existing sources to the requirement to 
install modem pollution controls when physical changes that increase emissions 
are made to these plants. In addition, we reject TVA’s “fair notice” arguments, 
concluding instead that the Agency’s interpretation was “ascertainably certain” 
from the regulation’s text and its context. Moreover, given the magnitude and cir­
cumstances of the projects at issue here, TVA reasonably should have been on 
notice that these projects may not qualify for the routine maintenance, repair and 
replacement exception. We also conclude that TVA has not shown that EPA has 
changed its interpretation of the exception.

Findings of Violations That Are Vacated

We vacate the following findings of violation of the Compliance Order on 
the grounds that such claims have either been abandoned by EPA Enforcement

TVA has also argued that the audit requirement is not authorized by CAA § 167, 
42 U.S.C. § 7477. However, because we conclude that the audit requirement is authorized by section 
114(a), we need not address TVA’s argument in this regard. 
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during the course of this proceeding or that EPA Enforcement failed to sustain its 
burden of proof with respect to whether the physical changes resulted in an emis­
sions increase:

(1) NSPS violation at Paradise Unit 3. EPA Enforcement has abandoned its 
claim that the physical changes to Paradise Unit 3 violated the NSPS.

(2) Emissions violation of the NSPS at Colbert Unit 5. With respect to Col­
bert Unit 5, EPA Enforcement introduced no evidence as to whether the post­
change emissions from Colbert Unit 5 exceeded the NSPS emissions standards of 
40 C.F.R. part 60, subpart Da (however, as discussed below EPA Enforcement 
did demonstrate other NSPS violations at Colbert Unit 5).

(3) Kentucky minor NSR violations. EPA Enforcement has abandoned its 
claims that the physical changes made to Paradise Units 1, 2, and 3 and Shawnee 
Units 1 and 4 required a Kentucky minor NSR permit.

(4) PSD or nonattainment NSR claims that EPA Enforcement has aban­
doned regarding NSR permitting for certain pollutants. EPA Enforcement aban­
doned claims that the changes to the following units result in a significant net 
emissions increase with respect to the following pollutants:

Allan Unit 3 — PM
Cumberland Units 1 and 2 — SO2
John Sevier Unit 3 — PM
Kingston Unit 6 — PM
Paradise Units 1, 2 and 3 — SO2 and PM
Shawnee Unit 1 — PM
Shawnee Unit 4 — PM

Accordingly, we vacate the Compliance Order’s statements regarding violations 
for these pollutants at these units.

(5) PSD or nonattainment NSR violations as to which EPA Enforcement 
failed to sustain its burden of proof. EPA Enforcement failed to sustain its burden 
of proof that the changes to the following units result in a significant net emis­
sions increase with respect to the following pollutants:

Bull Run Unit 1 — PM;
Cumberland Unit 1 — PM;
Cumberland Unit 2 — PM;
John Sevier Unit 3 — NOx;
Kingston Unit 8 — PM;
Widows Creek Unit 5 — NOx, SO2, and PM.
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Accordingly, we vacate the Compliance Order’s statements regarding violations 
for these pollutants at these units.

Findings of Violations That Are Sustained

With respect to the following claims of violation for the identified pollu­
tants at the indicated units, we sustain the Compliance Order’s findings of viola­
tion of the CAA’s PSD and/or nonattainment NSR permitting requirements:

NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X

Colbert Unit 5 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X

John Sevier Unit 3 X

Kingston Unit 6 X X

Kingston Unit 8 X X

Paradise Unit 1 X

Paradise Unit 2 X

Paradise Unit 3 X

Shawnee Unit 1 X X

Shawnee Unit 4 X X

With respect to the following claims of violation for the identified pollu­
tants at the indicated units, we sustain the Compliance Order’s findings of viola­
tion of the minor NSR permitting requirements of the applicable state SIPs:'”

'‘*® This chart is a reproduction of the Chart No. 2 set forth in Part III.A of this decision, where 
we provide a more detailed summary of our conclusions.

This chart is a reproduction of Chart No. 3 set forth in Part III.A of this decision, where we 
provide a more detailed summary of our conclusions.
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NOx SO2 PM
Allen Unit 3 X X

Bull Run Unit 1 X X X

Cumberland Unit 1 X

Cumberland Unit 2 X X

John Sevier Unit 3 X X

Kingston Unit 6 X X

Kingston Unit 8 X X X

Colbert Unit 5 X X X

Widows Creek Unit 5 X X X

We also sustain the Compliance Order’s findings of violation of the NSPS 
performance testing, record keeping and reporting requirements of 40 C.F.R. part 
60, subpart Da at Colbert Unit 5.

Sustained and Vacated Remedy Provisions of Compliance Order

With respect to the Compliance Order’s remedies for the violations identi­
fied above, we briefly summarize here our conclusions and analysis previously set 
forth in Part III.G. There, we vacate Compliance Order section IV. 1(h) regarding 
surrender of SO2 allowances subject to our discussion in Part 111.0.2."" We sus­
tain the requirements that TVA submit schedules for it to come into compliance 
with the CAA with respect to the violations sustained by this decision and, more 
generally, the requirements set forth in sections IV. 1(a) to (g) of the Compliance 
Order. We also specifically sustain the requirements that TVA apply for, and ob­
tain, NSR permits for the units and pollutants as to which we have sustained the 
findings of violation (Compliance Order section IV. 1(d)). With respect to the 
Compliance Order’s statements in section IV. 1(a) that SCR shall be the minimum 
controls for NOx emissions, as more fully discussed in Part III.G. 1, we hold that 
EPA Enforcement shall be bound by its interpretation of such statements as its 
settlement position and we further hold determination of what constitutes BACT 
and LAER must be made on a case-by-case basis, by the applicable permitting 
authority, consistent with the requirements in effect at the time of the permit ap-

'‘•2 As discussed in Part III.G.2 of this decision, if upon completion of its analysis, EPA En­
forcement continues to believe that a reallocation and/or surrender of SO2 allowances is appropriate, 
EPA Enforcement is not precluded by this order on reconsideration from pursuing that avenue of relief 
in an appropriate proceeding.
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plications. Subject to our discussion in Part III,G.3, we also sustain the portions of 
the Compliance Order requiring TVA to perform an audit of its coal-fired electri­
cal generating units and remedy violations identified by the audit (Compliance 
Order sections IV. 1(e), (f), (g)).

So ordered.
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TENNESSEE VALLEY AUTHORITY APPENDIX A

APPENDIX A 
PROJECT-BY-PROJECT FINDINGS REGARDING THE 

ROUTINE MAINTENANCE EXCEPTION

The following is a detailed discussion of our findings regarding whether the 
individual projects undertaken by TVA fall within the routine maintenance, repair 
and replacement exception under NSR.

A. Allen Plant Unit 3

The Allen Plant is located in Shelby County, Tennessee and began opera­
tions in 1959.' The project under review involved a Fall 1992 scheduled outage^ 
in which TVA replaced several boiler components, including the existing horizon­
tal reheater with a redesigned reheater. EPA Enforcement Ex. 279, at 17 (Hek- 
king’s pre-filed testimony). In reviewing the record, we find several facts signifi­
cant in applying the four factor test.

1. Nature and Extent

TVA began planning this project in 1990. Given the project’s significance, 
approval was required from TVA’s Board of Directors. The project, which was 
managed by TVA’s central office instead of the plant’s maintenance department, 
was completed in 1993. During the actual implementation of the project, TVA 
shut down the unit for three months. EPA Enforcement Ex. 273. In WEPCO, the 
court found the length of the shutdown to bear on the magnitude of the project. 
WEPCO, 893 F.2d. at 911. Although the shutdown time here is shorter than that 
in WEPCO, we nevertheless find it to be significant, given that scheduled mainte­
nance outages are typically limited to four weeks. See Tr. at 225. The extent of 
this project is illustrated by Mr. Hekking’s testimony, in which he states:

The entire boiler was stripped of external lagging and insulation to 
make access for the structural modifications required for the conver­
sion from positive furnace pressure to negative. An opening was cut 
in the furnace sidewall and a platform constructed for the removal and

' Originally, Memphis Light, Gas and Water Division ran the plant. In July of 1965, TVA 
began running the plant, and, in 1985, TVA became the sole owner of the plant.

2 A scheduled outage is a planned shutdown as distinguished from a forced outage which oc­
curs when components or portions of components fail causing the unit to shutdown unexpectedly. Mr. 
Randolph testified at the hearing that the length of time a forced outage would shut down a unit could 
range from hours to five days. Tr. at 111. According to Mr. Hekking, a scheduled outage, which 
typically occurred once every eighteen months, generally lasted four weeks. Tr. at 225.
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reinstallation of the reheater elements. A railroad track was built from 
the platform into the building for the movement of the elements back 
and forth. The building’s structural steel was reinforced to support the 
additional weight. A monorail system was constructed inside the 
boiler to move the elements in and out, onto a trolley built for the 
railroad track to run between the boiler and the outside platform. The 
old elements were cut loose from the boiler, loaded onto the trolley, 
and rolled out to the platform where a mobile crane picked them up 
and set them onto trucks for hauling to a storage area. The new ele­
ments were brought into the boiler in the reverse manner. A total of 
540 reheater elements, arranged in six banks, or sections, were re­
moved and re-designed replacements were installed.

EPA Enforcement Ex. 279, at 17 (Hekking’s pre-filed testimony).TVA replaced 
approximately 44% of the 234,219 square feet of total boiler surface in this pro­
ject. TVA Ex. 4, at 31 (Golden’s pre-filed testimony).

2. Purpose

The purpose of this project is described in TVA’s work order, which cites 
the elimination of current failures and deratings resulting from slagging as among 
the purposes for this project. EPA Enforcement Ex. 51. TVA further explains the 
project in its records that the project would address tube failures at a reheater that 
was thirty years old in 1990 and thus approaching the end of its productive life. 
EPA Enforcement Ex. 53. Indeed, TVA’s work order explains that the tube fail­
ures indicate “an end of life failure mode.” EPA Enforcement Ex. 63. Thus, this 
project was intended to extend the life of the unit.

Moreover, the construction project was funded through the central office’s 
capital budget.’ As explained in some detail supra Part III.C of this decision, 
under TVA’s capitalization policy, this classification shows TVA’s intent to im­
prove the unit, not merely to maintain it.

3. Frequency

The record indicates that this project was the only one of its kind in the 
unit’s lifetime. EPA Enforcement Ex. 279, at 17 (Hekking’s pre-filed testimony). 
TVA does not dispute this fact; however, it emphasizes that similar projects had 
occurred with some frequency within TVA and in the utility industry generally. 
See TVA Ex. 4, at 10 (Golden’s pre-filed testimony). Specifically, TVA argues 
that repair or replacement of damaged reheater tubing either when it fails or prior 
to its failure was a “utility practice * * * in place long before the New Source

’ This fact is also significant in examining the cost element of the four-factor test.
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Review regulations were contemplated. Since 1977, TVA has performed ninety- 
three reheater replacement projects (only forty-nine of TVA’s fifty-nine units have 
reheaters).” Id. at 31. Moreover, TVA argues that when compared to the cost and 
time shutdown of the project under review in WEPCO (the WEPCO project), the 
Allen Unit 3 project is routine.

As we noted earlier in Part III.C.3 of this decision, we think the relevant 
inquiry regarding frequency focuses most importantly on the significance of the 
project in the life of the unit in question, and this evaluation can be informed by 
the frequency of the activity at other units within the industry. This point was 
emphasized by the WEPCO court when it stated that “the renovation work items 
* * * are those that would normally occur only once in a unit's expected life 
cycle.” WEPCO, 893 F.2d at 912 (emphasis added). TVA’s evidence does not 
establish that reheater replacements were routine within the life of a unit like Al­
len Unit 3. Rather, they are uncommon events in the life of such a unit. Moreover, 
we have previously rejected the notion that the mere fact that others in the indus­
try have done this type of replacement makes it “routine.” See supra Part III.C.3.

4. Cost

TVA’s Fossil and Hydro Modifications Division at the central office per­
formed this project at an approximate cost of $10.78 million." Mr. Hekking testi­
fied that the project could not have been funded through the plant’s O & M budget 
because the entire O & M budget for Allen’s three units combined was less than 
the project’s cost.^STe Tr. at 245.

As discussed above, TVA argues, generally, that EPA Enforcement’s com­
parison of the O & M budget of the plant to the cost of the project is misleading 
because the O & M budgets do not include the “entire spectrum of routine mainte­
nance, repair and replacement.” TVA asserts that, “yearly plant maintenance 
budgets are intended to cover day-to-day minor maintenance activities that the 
plant maintenance staff conducts, but they do not cover common maintenance, 
repair and replacement activity that TVA has found more cost-effective to central­
ize * * TVA Post-Hearing Brief at 34-35. This statement notwithstanding, we 
find the fact that the individual plant’s O & M budget was less than the cost of 
many of these projects is quite relevant where it shows the extensive nature of the 
project in relation to daily and “running maintenance” handled by the plant’s main­
tenance department.

The parties have different cost figures for the project. However, both parties agree that the 
differences are not that great and are, therefore, not relevant. Tr. at 338-40. We will use EPA’s figures, 
which were obtained from TVA records.

’ Mr. Hekking estimated the O & M budget for the Allen plant in the early 1990s to be $9.5 
million. Tr. at 245.
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On balance, we find that, considering the evidence in the record and apply­
ing the four factor test, TVA has not established that its project at the Allen Plant 
Unit 3 comes within the scope of the routine maintenance exception. Notably, 
TVA cites to no applicability determination issued by EPA or the relevant state 
authority for this or a like project that would support a finding that this project 
constituted routine maintenance, repair and replacement.

B. Paradise Plant Units 1, 2, and 3

The Paradise plant is located in Drakesboro, Kentucky. Units 1 and 2 began 
commercial operations in 1963, and Unit 3 began in 1970. In 1985,® TVA per­
formed a series of replacements at the Paradise plant’s Units 1, 2, and 3. The 
significant facts from the record are highlighted below using the four factor test as 
a framework.

1. Nature and Extent

The work was essentially the same at all three units. It included the replace­
ment of all cyclone burners attached to each boiler and the replacement of the 
lower furnace walls, floor and headers. EPA Enforcement Ex. 273; EPA Enforce­
ment Ex. 279, at 40-42 (Hekking’s pre-filed testimony); TVA Ex. 4, at 23-26 
(Golden’s pre-filed testimony).

Through these projects, TVA replaced all fourteen cyclone burners at each 
of Units 1 and 2 and replaced all twenty-three cyclone burners at Unit 3. In addi­
tion, TVA cut out and replaced the waterwall below 465 feet, including the lower 
headers and floor at Unit 1. TVA performed the same work at Unit 2. At Unit 3, 
in addition to the twenty-three cyclones, TVA replaced the waterwalls between 
418 feet to 501 feet. TVA Ex. 4, at 23-25 (Golden’s pre-filed testimony); EPA 
Enforcement Ex. 279, at 42 (Hekking’s pre-filed testimony).

The magnitude of the work at each of these units was significant. Indeed, 
TVA had to construct monorails at the front and rear walls for lifting and posi­
tioning the cyclones at each unit. EPA Enforcement Ex. 279, at 43 (Hekking’s 
pre-filed testimony). TVA installed a trolley system to transport the cyclones in 
and out of the building, and TVA constructed rigging inside the furnace to assist 
in attaching the wall panels and floor panels. Id.

After approval from the Board of Directors and after years of planning, the 
central office’s Fossil and Hydro Power Division performed work on these units

‘ The work at Unit 1 began in March of 1985; the work at Unit 2 began in November of 1985; 
and the work at Unit 3 began in October of 1984. See TVA Ex. 4, at 23-26 (Golden’s pre-filed 
testimony).
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sequentially? TVA implemented the work at Unit 3 first, beginning in the Fall of 
1984 and requiring the unit to be shut down for six months. It then worked on 
Unit 1, shutting it down for approximately 6.5 months begiiming in March of 
1985. Finally, TVA performed the work on Unit 2 beginning in November of 
1985 and lasting 4.5 months. In each case, the units were shut down for periods 
well beyond the four weeks typical of scheduled maintenance outages.

The work at Unit 1 and 2 required the replacement of approximately 18.5% 
of the total tubing in the boiler. TVA Ex. 4, at 23, 25 (Golden’s pre-filed testi­
mony). TVA replaced approximately 19.4% of the total tubing in Unit 3’s boiler. 
Id. at 26.

2. Purpose

The central office’s Fossil and Hydro Power Division recommended these 
projects at all three units in order to increase each unit’s availability and reliability 
by decreasing the number of forced outages, as well as to extend the life of these 
units by twenty years. See EPA Enforcement Exs. 3, 4, 6, 9. Apparently, TVA had 
in the past repaired and replaced individual tubes in the waterwalls, floors and the 
cyclones, but the forced outages continued to increase. EPA Enforcement Ex. 
279, at 40 (Hekking’s pre-filed testimony); EPA Enforcement Ex. 16. Addition­
ally, TVA classified these projects as capital projects and thus intended these 
projects to improve the units, not merely to maintain their present condition.

3. Frequency

The work performed on these units was the first and only of its magnitude 
at these units. EPA Enforcement Ex. 279, at 43 (Hekking’s pre-filed testimony). 
TVA points out that cyclone replacements had been done within the industry and 
at TVA in the past. TVA Ex. 4, at 24 (Golden’s pre-filed testimony). TVA’s proof, 
however, falls short of suggesting that this work is common in the lives of indi­
vidual units of this kind.

4. Cost

TVA’s central office performed these projects at an approximate cost of

’ A factual inconsistency exists between TVA and EPA Enforcement regarding the actual 
dates of each units’ renovation. However, the length of time is substantially the same under either 
party’s facts. See TVA Ex. 4 (Golden’s pre-filed testimony); EPA Enforcement Ex. 279 (Hekking’s 
pre-filed testimony).
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$16.3 million for Unit 1,^ $15.79 million for Unit 2, and $29.44 million for Unit 3. 
See EPA Enforcement Ex. 273. Additionally, given the size of the Paradise plant, 
it is probable that, similar to the Allen Plant, Paradise’s O & M budget could not 
have supported such projects while meeting other maintenance needs.’

On the whole, TVA has not established that these projects fall within the 
“routine” exclusion when the four factor test is applied to the facts. Notably, TVA 
cites to no applicability determination issued by EPA or the relevant state author­
ity for these or like projects that would support a finding that these projects con­
stituted routine maintenance, repair and replacement.

C. Bull Run Unit 1

The Bull Run Plant is located in Anderson County, Tennessee and began 
operations in 1967. Unit 1 began to experience tube leaks in its economizer sec­
tion that increased in frequency and duration. Additionally, there were tube leaks 
in the secondary superheater tubing, caused by deterioration of the tube material 
from twenty years of service. In applying the four factor test, we, based on our 
review of the record, find several facts significant to each factor.

1. Nature and Extent

The project, which required approval by TVA’s Board of Directors and was 
managed by TVA’s central office, required the removal and replacement of over 
sixty-seven miles of two-inch diameter tubing from the economizers in both fur­
naces at Unit 1. EPA Enforcement Ex. 279, at 21 (Hekking’s pre-filed testimony). 
In replacing the secondary superheater in both furnaces, TVA removed and re­
placed over 58,000 feet of tubing. EPA Enforcement Ex. 73; EPA Enforcement 
Ex. 279, at 21 (Hekking’s pre-filed testimony). Four separate sections of the unit 
were involved in this project — the economizer in the lower rear section of the 
furnace and the secondary superheater in the upper convection section, for each of 
the two furnaces. EPA Enforcement Ex. 279, at 21 (Hekking’s pre-filed testi­
mony). After years of planning, the project was completed in 1988. In order to 
implement the project the unit remained shut down for a three-month time frame, 
beyond the four weeks typical of scheduled maintenance outages. TVA replaced 
about 26.5% of the total tubing in the boiler. TVA Ex. 4, at 20, 22 (Golden’s pre­
filed testimony).

* At the hearing Mr. Majoros compared the cost of the project to the cost of the original instal­
lation of the unit in real dollars. The cost of the project was approximately a third of the original 
installation cost. See Tr. at 357-58.

’ Although the only plant-specific O & M budget referenced in the record is for the Allen Plant 
in the early 1990s, we assume both that it is representative of O & M budgets for TVA plants of that 
size and a useful benchmark for estimating O & M budgets at other TVA plants. See Tr. at 245.
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2. Purpose

TVA concluded that the leaks in the tubing would escalate if left unad­
dressed. EPA Enforcement Ex. 72. In 1986, the Fossil and Hydro Power Division 
recommended to TVA management the replacement of the economizer and the 
secondary superheater components of the unit to “reduce the number of forced 
outages, increase the availability and reliability of the unit, and [to] extend the life 
of this section of the boiler by approximately 20 years.” EPA Enforcement Ex. 72; 
see also EPA Enforcement Exs. 73, 74. Like all projects at issue in this case, TVA 
classified this project as a capital project; thus, TVA intended the project to im­
prove the condition of the unit, not merely restore and maintain it.

3. Frequency

This project was the only one of its kind in the unit’s history. EPA Enforce­
ment Ex. 279, at 20 (Hekking’s pre-filed testimony). TVA raises very similar ar­
guments for its defense of routine maintenance, repair and replacement at this unit 
as it did for the other projects. TVA placed into the record testimony regarding 
the frequency at which similar projects have occurred within TVA’s plants and 
throughout the industry. Nowhere did it establish, however, that those replace­
ments took place other than rarely in the lifetime of a unit like this one.

4. Cost

The total capital cost of the project (including replacement of both econo­
mizers and secondary superheaters) was approximately $8.3 million. EPA En­
forcement Ex. 279, at 23 (Hekking’s pre-filed testimony). Additionally, as dis­
cussed supra Part III.C of this decision, it is probable that Bull Run’s O & M 
budget could not have supported such a project while meeting other maintenance 
needs.

Under the four-factor test, we look at more than just frequency of one-time 
facility events in the industry to determine whether a project falls within the rou­
tine maintenance exception to the NSR regulations. Here, TVA did not establish 
that the Bull Run Plant Unit 1 project falls within the exception for “routine main­
tenance, repair and replacement.” Notably, TVA cites to no applicability determi­
nation issued by EPA or the relevant state authority for this or a like project that 
would support a finding that this project constituted routine maintenance, repair 
and replacement.

D. Colbert Plant Unit 5

The Colbert Plant is located in Tuscumbia, Alabama. The plant began oper­
ating in 1965. In 1983, TVA undertook a major overhaul of Colbert Unit 5. The 
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significant facts from the record are highlighted below using the four-factor test as 
a framework.

1. Nature and Extent

The project involved replacement of the waterwalls and horizontal reheater, 
modification of the startup system, modification of the superheater by adding 
wingwalls in the furnace, replacement of gas proportioning dampers, replacement 
of the windbox, redesigning and replacement of the control system, and addition 
of a balanced draft conversion system.'” Indeed, as Mr. Golden testified, “[i]t was 
the largest unit rehabilitation project that TVA had ever undertaken.” Tr. at 743. 
Although TVA completed the renovations in 1983, it began planning the project 
in the late 1970s. The central office planned and, after approval by the Board of 
Directors, performed the project during a thirteen-month shutdown, substantially 
beyond the four-week period typical of scheduled maintenance outages.

2. Purpose

The record reflects that TVA had determined that by changing from pres­
surized to balanced draft firing, it could significantly increase the unit’s annual 
output, which would also reduce the number of forced outages and deratings re­
sulting from the gas leakage from the unit. See EPA Enforcement Ex. 44; EPA 
Enforcement Ex. 279, at 26 (Hekking’s pre-filed testimony). Further, the record 
establishes that the project was undertaken because of the boiler’s deteriorated 
state and the control system’s inadequacy. EPA Enforcement Ex. 36. TVA stated 
in its proposed project authorization:

Attached is a proposed project authorization for $46,848,650 to reha­
bilitate and modify the Colbert unit 5 boiler, turbine, and control sys­
tem. The outage rates on this unit continue to increase to intolerable 
levels because of the combined effect of several inadequate features 
associated with this prototype equipment. This work is expected to 
show a significant improvement in reliability and load-carrying capa­
bility and extend the useful life of the unit for 20 years.

EPA Enforcement Ex. 27. Further, TVA’s classification of this project as a capital 
project shows that TVA intended to improve the condition of the unit, not merely 
maintain it.

EPA Enforcement notes that the conversion of the boiler to a balanced draft system, which 
uses negative pressure, represented a fundamental change in the boiler's control of the combustion 
process, whereas prior to the construction, the system used positive pressure. EPA Enforcement Ex. 
279, at 26 (Hekking’s pre-filed testimony).
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3. Frequency

TVA implemented this project to fix a unit that was not working as de­
signed. Accordingly, the project included modifications on a major scale and re­
sulted in a fundamental change in the manner Unit 5 was operated. It thus seems 
self-evident that the project was extraordinary in nature and scope and was the 
kind of project that would only rarely be undertaken in the lives of most units of 
this kind. EPA Enforcement Ex. 279, at 27 (Hekking’s pre-filed testimony).

4. Cost

TVA spent approximately $57.1 million on this construction project, which 
required over a year to complete. EPA Enforcement Ex. 204. As with the other 
projects, the funding for the project came from TVA’s capital budget. The cost of 
the work — $57.1 million — certainly was substantial in absolute terms and re­
quired approval by TVA’s Board of Directors. See EPA Enforcement Ex. 279, at 
15 (Hekking’s pre-filed testimony). Moreover, it is not difficult to conclude that 
Colbert’s O & M budget could not have been adequate for the project, given its 
high costs.

In this instance, TVA argues that Unit 5 was a prototype and, therefore, 
subject to problems. See TVA Ex. 4, at 29 (Golden’s pre-filed testimony). TVA 
argues that it is common in its industry for prototype units to require corrective 
action. Additionally, Mr. Golden testified that “it would have been unprecedented 
in the industry then, and in the industry now to walk away from a coal-fired plant 
that early in its life.’’"A/. TVA points out that the unit was only seventeen years 
old when construction activities began. Additionally, TVA points out that each of 
the components replaced at Unit 5 have been replaced on a frequent basis within 
TVA.'2 TVA again concludes that the Colbert Unit 5 project was routine when 
compared to the WEPCO project, which extended the useful life of the units in 
question. Moreover, TVA argues that Colbert’s cost in comparison to WEPCO’s 
was significantly less.’’

Although TVA appears not to have implemented these projects at Unit 5 
solely to extend the useful life of the seventeen-year-old unit, many other facts 
persuade us that the rehabilitation of Unit 5 was nonetheless not “routine mainte-

" Mr. Golden’s testimony misses the point. NSR regulations would not prohibit the work TVA 
performed at Unit 5 but rather require TVA to obtain a permit before constructing.

'2 In Golden's pre-filed testimony, TVA does not address whether TVA or anyone in the in­
dustry had ever implemented a similar rehabilitation in the aggregate or how frequently any such 
replacement of individual components were in the life of the individual units.

” TVA cites comparison figures between Colbert Unit 5 and WEPCO’s projects as $103.85 
per kilowatt (“kw”) versus $220/kw, respectively.
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nance, repair and replacement.” The Board in particular finds the magnitude of the 
renovation, the length of time required to plan and implement the project, and the 
duration of the outage caused by the work at Unit 5 to be significant facts that cut 
against considering this construction work to be “routine.” Indeed, it looks any­
thing but routine. Moreover, since the project’s purposes included increasing the 
unit’s reliability, increasing its load-carrying capability by decreasing the number 
of outages experienced at the unit, and extending the life of the unit, this too 
shows the project was not routine and went beyond mere restoration of the unit to 
its former condition prior to the work. TVA’s use of the capital budget for this 
project also reinforces the conclusion that TVA intended this work would leave 
the unit in an improved condition.EPA Enforcement Ex. 152.

On balance, although we recognize there are differences between this pro­
ject and the others at issue in this case, TVA has not established that the work at 
Colbert Unit 5 to be “routine, maintenance, repair and replacement.” Notably, 
TVA cites to no applicability determination issued by EPA or the relevant state 
authority for this or a like project that would support a finding that this project 
constituted routine maintenance, repair and replacement.

E. Cumberland Plant Units 7 and 2

The Cumberland Plant is located near Cumberland City, Tennessee. The 
units involved in this case. Units 1 and 2, began operating in 1973. This plant is 
the newest and largest plant in TVA’s system. The record reveals several signifi­
cant facts regarding these projects.

1. Nature and Extent

As detailed in TVA’s scoping specification memo for the Cumberland plant, 
prior to the renovations both units were experiencing forced outages due to the 
need to repair secondary superheater tube leaks the unit had been experiencing. 
EPA Enforcement Ex. 111. In 1988, TVA’s central office recommended the com­
plete replacement of both secondary superheater outlet headers and 1,460 terminal 
tubes, asbestos insulation removal, insulation installation, and structural steel rein­
forcement for Unit 1. EPA Enforcement Ex. 81. In 1996, after TVA’s Board of 
Directors approved the project, TVA’s central office managed the work at Unit 1. 
EPA Enforcement Ex. 273.

The work TVA did at Unit 5 not only replaced components but improved the unit. Examples 
of these Improvements to the unit include: the addition of wingwalls in the furnace, the redesign of the 
windbox to improve air distribution, and the conversion to a balanced draft system. See EPA Enforce­
ment Ex. 22.
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Regarding Unit 2, in 1994, after TVA’s Board of Directors approved the 
project, TVA’s central office managed the replacement and redesign of the secon­
dary superheater outlet headers, the replacement of the secondary superheater 
pendant elements and the replacement of the lower slope and lower waterwalls. 
See EPA Enforcement Exs. 103, 105, 273. The headers alone were over 110-feet 
long and “were massive pieces of metal with intricate machine work for the more 
than 700 tube stub holes, outlet steam piping, and other attachments,” weighing 
over eighty tons each. EPA Enforcement Ex. 279, at 31-32 (Hekking’s pre-filed 
testimony).

The projects at both units took three months to complete once on-site activ­
ity began and several years of planning'" prior to implementation. Again, the 
three-month shutdown went well beyond the four weeks typical for scheduled 
maintenance outages. EPA Enforcement Ex. 273.

2. Purpose

TVA explained that the work was required for Unit 1 because the secondary 
superheater headers had been prone to thermal fatigue cracking and this cracking 
decreased the unit’s availability to generate power. Id. “In their present condition, 
these headers cannot be safely or reliably operated for more than 3 years.” Id. 
Thus, the purpose of these projects was to eliminate forced outages, increase ca­
pacity at both units and extend the life of the unit. In addition, TVA replaced the 
secondary superheater pendant elements and replaced the lower slope and lower 
waterwalls at Unit 1. EPA Enforcement Ex. 279, at 31-32 (Hekking’s pre-filed 
testimony); EPA Enforcement Ex. 273. TVA funded both projects as capital 
projects, intending both projects to improve, rather than simply maintain, each 
unit’s condition.

3. Frequency

The two projects at Unit 1 and Unit 2, respectively, replaced at substantial 
cost a number of key boiler components that had never been replaced on either 
unit.

TVA contends that utilities commonly replace components that “pose a 
threat to employee safety or the unit’s ability to reliably generate electricity.” TVA 
Ex. 4, at 35 (Golden’s pre-filed testimony). The fact that this may have been one 
of their purposes does not, by itself, determine the outcome of whether the work

” TVA took eight years to plan the project at Unit 1 and six years to plan the project at Unit 2. 
See EPA Enforcement Ex. 80.
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was “routine.”’® TVA does acknowledge that replacement of superheater headers 
is done less frequently, but states that “TVA has historically replaced headers 
when conditions justify such replacements.” Id. TVA’s evidence falls short of 
demonstrating that such replacements are anything other than uncommon events 
within the life of units like Cumberland Units 1 and 2.

4. Cost

The work performed at Unit 1 was in excess of $22 million, and TVA spent 
over $18 million on the project at Unit 2. It is probable that the O & M budget for 
this plant would not have been sufficient to finance these projects and meet other 
maintenance needs.

Based on the totality of the facts, the Board finds that TVA has not met its 
burden to establish that the projects at Unit 1 and 2, in 1996 and 1994, respec­
tively, were “routine maintenance, repair and replacement.” Notably, TVA cites to 
no applicability determination issued by EPA or the relevant state authority for 
these or like projects that would support a finding that these projects constituted 
routine maintenance, repair and replacement.

F. John Sevier Plant Unit 3

The John Sevier Plant is located in Hawkins County, Tennessee. Unit 3 at 
the plant began operations in 1956 and has a rated capacity of 135 MW. In the 
1980s, Unit 3 began to experience problems in the waterwalls due to extensive 
tube failures, and TVA accordingly initiated work orders for the Unit 3 work in 
the mid-1980s. In reviewing the record, the Board found several facts significant 
in its application of the four factor test.

1. Nature and Extent

The central office’s Fossil and Hydro Power Division recommended to its 
management that TVA replace the complete boiler set of superheater platen ele­
ments, replace eight burner tube panels in both furnaces, and replace all waterwall 
tubes in portions of the front, rear, and sidewalls. TVA’s project included replac­
ing the waterwall tubes on the rearwall from 1097 feet to 1164 feet; on the side­
walls and frontwall in both furnaces up to 1,197 Iccl?’ EPA Enforcement Ex. 67.

We do not doubt that components at older units may have safety and reliability issues, but in 
our view this does not alone establish whether or not the replacement was “routine.”

” There is an apparent inconsistency in the record on these facts. In Golden’s testimony, he 
states that sixty-seven feet of the rear waterwall was replaced and that 100 feet of the side and front 
waterwalls was replaced. See TVA Ex. 4 (Golden's pre-filed testimony). The inconsistency may be 

Continued
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The boiler construction section at TVA’s central office was responsible for the 
project’s planning and implementation. After its Board of Directors approved the 
project and years of planning, TVA initiated on-site activities in 1986 and re­
quired the unit to shut down for 2.5 months in order to replace the waterwalls, 
beyond the four weeks typical of scheduled maintenance outages. The work per­
formed at this unit replaced approximately 8% of the tubing in the entire boiler. 
TVA Ex. 4, at 12-14 (Golden’s pre-filed testimony).

2. Purpose

TVA undertook this work in order to extend the life of the unit by approxi­
mately twenty years and to improve its reliability. See EPA Enforcement Exs. 65­
67. Indeed, TVA’s classification of the project as a capital project shows TVA’s 
intent to improve the unit, not merely to maintain it.

3. Frequency

This project was the first time in the unit’s lifetime that these components 
had been replaced. TVA argues that the project constituted routine maintenance, 
repair and replacement because replacement of damaged waterwalls is common 
practice within the utility industry.'^ TVA Ex. 4, at 12 (Golden’s pre-filed testi­
mony). TVA’s evidence falls short, however, of showing that such replacements 
are anything but rare in the life of a unit like Unit 3.

4. Cost

The project was classified as a capital project, costing TVA approximately 
$3.94 million to complete. EPA Enforcement Ex. 279, at 35 (Hekking’s pre-filed 
testimony). Again, given the size of this plant and the cost of this project, it is 
probable that the O & M budget for the plant would not have been sufficient to 
finance this project while meeting other maintenance needs.

Based on these facts, the Board finds that TVA has not met its burden of 
establishing that the 1986 project at the John Sevier Plant Unit 3, based on all the 
evidence in the record, constitutes “routine maintenance, repair and replacement.”

(continued)
explained by TVA’s separation of the project into several projects. See id. at 12-14. The Board will 
rely on TVA’s work order as the accurate description of the project. See EPA Enforcement Ex. 67.

Further, Golden states, “A survey of maintenance practices of other coal-burning electric 
utility units, representing more than 20% of the total electricity generation capability in the United 
States, revealed that of a population sample of 219 utility boilers, 174 waterwall replacement projects 
had been performed since 1977.” TVA Ex. 4, at 12 (Golden’s pre-filed testimony). This testimony does 
not, however, establish that these replacements were common in the life of any particular unit, which, 
as noted above, is an important aspect of the analysis.
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Notably, TVA cites to no applicability determination issued by EPA or the rele­
vant state authority for this or a like project that would support a finding that this 
project constituted routine maintenance, repair and replacement.

G. Kingston Plant Units 6 and 8

The Kingston Fossil Plant is located in Roane County, Tennessee. The plant 
has nine generating units, two of which are at issue in the present matter — Units 
6 and 8. Both units began operations in 1955. The renovations at issue involve the 
replacement of key components at Units 6 and 8 in the Spring and Fall of 1989, 
respectively.

1. Nature and Extent

After gaining TVA’s Board of Directors approval, TVA’s central office per­
formed essentially the same work at both units. The work included replacing all 
reheater and superheater intermediate pendant elements and the lower waterwalls 
of the superheater and reheater furnaces. See EPA Enforcement Ex. 279, at 36-37 
(Hekking’s pre-filed testimony); TVA Ex. 4, at 15-19 (Golden’s pre-filed testi­
mony). TVA’s central office began planning these projects in 1987 at the latest. 
See EPA Enforcement Exs. 122, 123, 126. TVA shut down Unit 6 for approxi­
mately two months to perform this project and shut down Unit 8 for a three-month 
period, see EPA Enforcement Ex. 273, thus going beyond the four weeks typical 
of scheduled maintenance outages.

The work on Unit 6 for the replacement of the reheater and superheater 
intermediate pendent elements involved replacement of 12,855 square feet of sur­
face area, approximately 9% of the total superheater and reheat surface in the 
boiler. TVA Ex. 4, at 15 (Golden’s pre-filed testimony). The work on the lower 
waterwalls at Unit 6 replaced approximately 5% of the 70,600 square feet of 
waterwall surface. Id. at 17. TVA’s replacement of the superheater crossover 
tubes at Unit 6 represented less than 3% of the total amount of tubing in the unit. 
Id. at 18. And at Unit 8 the work involving the reheater and superheater required 
the replacement of approximately 9% of the total superheater and reheater surface 
at the unit. Id. at 19.

2. Purpose

TVA’s records show that the purpose of these projects was to replace com­
ponents that “have operated beyond their designed life and have deteriorated be­
cause of long-term overheating causing failure due to creep.” EPA Enforcement 
Ex. 126. TVA justified the cost of these projects because the replacement would 
increase the reliability and availability of the units. See EPA Enforcement Exs. 
122, 123, 126. In its 1986 work order for Unit 8’s superheater replacement, TVA 
stated that the replacement of the superheater elements would “extend the life of 
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this portion of the boiler by approximately 20 years.” EPA Enforcement Ex. 126. 
Thus, TVA classified these projects as capital projects, which under TVA’s own 
policy were intended to improve the condition of the units, not merely maintain 
them.

3. Frequency

The record indicates that these projects at Units 6 and 8 were the first 
replacements of this magnitude for these components, and TVA offered no evi­
dence that such replacements have since occurred at those units. TVA had per­
formed smaller less-extensive replacements at these components in the past, but 
this does not diminish the significance of the projects under review.

TVA argues that these projects are routine because they are commonly done 
in TVA’s system and the utility industry, generally. TVA Ex. 4, at 15-19 
(Golden’s pre-filed testimony). As we have said, the fact that others in the indus­
try have done similar projects does not alone assist in determining whether the 
project falls within the routine maintenance exception. TVA’s evidence does not 
demonstrate that such replacements are anything other than uncommon events 
within the life of units like Units 6 and 8.

4. Cost

TVA’s Fossil and Hydro Modifications Division at the central office per­
formed these projects at an approximate capital cost of $2.6 million for Unit 6 and 
$2.9 million for Unit 8. It is probable that the O & M funds available for these 
units would have been insufficient to finance this work while meeting other main­
tenance needs. Again, TVA compares the separate replacement costs at each of 
Units 6 and 8 with WEPCO’s complete cost and claims that TVA’s separate 
replacements were substantially less that the entire cost of WEPCO’s modifica­
tion. TVA Ex. 4, at 15-19 (Golden’s pre-filed testimony). The determination that a 
project is nonroutine does not require a mere cost comparison with WEPCO; 
rather, a case-by-case determination using the four-factor test is required.

After reviewing the record on these two units, the Board concludes that, 
based on the facts as a whole, TVA has not met its burden of establishing that the 
projects performed at Units 6 and 8 were “routine.” Notably, TVA cites to no 
applicability determination issued by EPA or the relevant state authority for these 
or like projects that would support a finding that these projects constituted routine 
maintenance, repair and replacement.

H. Shawnee Plant Units 1 and 4

The Shawnee Plant is located in McCracken County, Kentucky. In 1953, 
Units 1 and 4 began commercial operations. The projects involved in this matter 
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were carried out in the Fall of 1989 and the Spring of 1990 at Units 1 and 4, 
respectively. The Board finds that following facts from the record to be 
significant.

1. Nature and Extent

TVA replaced the following items at each unit: “the secondary and reheat 
superheater pendant and crossover elements including header stubs.” EPA En­
forcement Exs. 133, 136. The planning required several years to complete. Id. 
These projects were also approved by TVA’s Board of Directors and were man­
aged by TVA’s central office. TVA funded these projects, like all others at issue, 
through the capital budget. During the actual implementation of the project at 
Unit 1, TVA shut down Unit 1 for three months. EPA Enforcement Ex. 134. TVA 
completed the work at Unit 4 in two months. EPA Enforcement Ex. 137. Both of 
these projects required a shutdown beyond that of the typical scheduled mainte­
nance outage of four weeks. Additionally, these projects required the replacement 
of over 132,612 feet of tubing at each unit and represented approximately 37% 
replacement of total tubing at each unit. TVA Ex. 4, at 32 and 33 (Golden’s pro­
filed testimony).

2. Purpose

The central office recommended the projects because inspections of these 
components had revealed that the tubing was badly deteriorated and that, if not 
replaced, the rate of tube failures would increase. Thus, these projects were imple­
mented to reduce the number of forced outages at the unit and prevent the contin­
uing increase of those outages. EPA Enforcement Exs. 133, 136. These projects 
also extended the life of the units. EPA Enforcement Ex. 279, at 46 (Hekking’s 
pre-filed testimony). TVA’s classification of the projects as capital projects, fur­
ther reinforces that TVA intended these projects to improve the condition of the 
units, not only to maintain them.

3. Frequency

Similar projects had never been performed on these units in their thirty-six 
years of operation. EPA Enforcement Ex. 279, at 46 (Hekking’s pre-filed testi­
mony). Again, TVA argues that replacements of this kind were commonly per­
formed at TVA and industry-wide. Thus, TVA concludes, the projects at Units 1 
and 4 were routine. However, TVA has offered no evidence that similar improve­
ments are anything other than rare in the life of units of this kind, a factor that we 
find more instructive.
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4. Cost

TVA implemented these projects at an approximate capital cost of $4.5 mil­
lion for Unit 1'® and $5 million for Unit 4. See EPA Enforcement Ex. 279, at 46 
(Hekking’s pre-filed testimony); EPA Enforcement Ex. 273. Given the size of 
these units and the cost of these projects, it is probable that the plant’s O & M 
budget would have been insufficient to finance these projects while meeting other 
maintenance needs.

Again, based on the facts in the record, the Board concludes that TVA has 
not met its burden to establish that the projects TVA undertook at the Shawnee 
Plant Units 1 and 4 projects were “routine.” Notably, TVA cites to no applicability 
determination issued by EPA or the relevant state authority for these or like 
projects that would support a finding that these projects constituted routine main­
tenance, repair and replacement.

I. Widows Creek Plant Unit 5

TVA’s Widows Creek Plant is located in Jackson County, Alabama. The 
plant began commercial operations in 1952. However, Unit 5 did not begin oper­
ating until 1954. The final project in this case involves a Fall 1989 scheduled 
outage at this unit.

1. Nature and Extent

TVA replaced all of the secondary superheater pendant elements, reheater 
elements, and crossover elements. Additionally, TVA redesigned the tubing to use 
better materials. See EPA Enforcement Ex. 279, at 47-50 (Hekking’s pre-filed tes­
timony); TVA Ex. 4, at 32 (Golden’s pre-filed testimony); EPA Enforcement Ex. 
46. TVA took several years to plan the project at Unit 5, and, after TVA’s Board 
of Directors’ approval, took approximately four months to complete the work, sig­
nificantly longer than the four weeks required for typical schedule maintenance 
outages.^® EPA Enforcement Exs. 46-47. The work, managed by TVA’s central 
office, required replacement of approximately 43.5% of the total feet of tubing in 
the boiler. TVA Ex. 4, at 34 (Golden’s pre-filed testimony).

” Mr. Majoros compared the cost of the project at Unit 1 with the cost of the original installa­
tion of the unit in real dollars and found the project represented approximately 45% of the original 
installation cost. See Tr. at 362.

Golden submitted testimony that TVA implemented the project in a little over two months 
(October 2, 1989 to December 18, 1989); however, TVA’s own completion report for the project indi­
cates that construction began in September 1989 and finished in January 1990. See TVA Ex. 4, at 34 
(Golden’s pre-filed testimony); EPA Enforcement Ex. 47.
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2. Purpose

TVA’s work order for Unit 5 indicates that the project would extend the life 
of the unit: “the existing tubes are failing because of creep damage experienced 
while operating at high-temperatures. This indicates that these tubes have reached 
the end of life.” EPA Enforcement Ex. 46. As with all the other projects previ­
ously discussed, TVA classified this project as a capital project, thus intending the 
project to improve the condition of the unit, not merely to maintain it.

3. Frequency

The work was the first and only replacement of the components in the life­
time of the unit. TVA argues, as it has regarding all of these projects, that the 
project at Unit 5 must be characterized as routine because many similar projects 
have been performed by TVA, as well as by others in the utility industry. For the 
reasons already discussed at length, we reject this argument again because it ig­
nores other relevant facts that must be reviewed in determining whether a project 
falls within the routine maintenance repair and replacement exception. TVA has 
not, for example, offered any evidence that similar improvements have been made 
to this unit prior to the project or since or that such improvements are anything 
other than uncommon in the lives of units of this kind.

4. Cost

TVA performed this project at an approximate capital cost of $4.13 million. 
Given the cost associated with this project, it is probable that the O & M funds for 
this plant would not have been sufficient to finance this project while meeting 
other maintenance needs.

On the whole, TVA has not met its burden of establishing that this project 
was “routine maintenance, repair and replacement.” Notably, TVA cites to no ap­
plicability determination issued by EPA or the relevant state authority for this or a 
like project that would support a finding that this project constituted routine main­
tenance, repair and replacement.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460

JUN I 7 1993

OFFICE OF 
AIR ANO RADIATION

MEMORANDUM

SUBJECT:

FROM:

Applicability of New Source Review Circumvention 
Guidance to 3M - Maplewood, Minnesota

John B. Rasnic, Director 
Stationary Source Complicee Divisioft' ' ' 
Office of Air Quality Planning and Standards

TO: George T. Czerniak, Chief 
Air Enforcement Branch 
Region V

This is in response to your memorandum dated March 16, 1992, 
requesting guidance on New Source Review (NSR) permitting for the 
Minnesota Mining and Manufacturing (3M) Center located in 
Maplewood, Minnesota. Specifically, you requested guidance on the 
applicability of the circumvention guidance to this source and 
other sources in similar situations. We also received from your 
staff more information about the modifications at 3M and we 
suggested that you issue a §114 request to the source for more 
information. In early November, we received a copy of the 
response to the §114 request dated October 30, 1992. We hope this 
memorandum provides sufficient guidance on permitting this source 
and other sources in similar situations.

Background

In your memorandum of March 16, 1992, you notified us that 
the 3M Center in Maplewood, Minnesota received four synthetic 
minor permits for modifications between October 1991 and March 
1992. The permits for the four modifications combined allow 
emission increases of 33.6 tons per year(tpy) of particulates, 
39.8 tpy of sulfur dioxide, 39.4 tpy of nitrogen dioxide, 22.0 tpy 
of carbon monoxide, and 119.2 tpy of volatile organic compounds. 
You learned during the Region's discussions with Minnesota that in 
18 months, the source received 12 minor permits, and applied for 
several other minor permits. As a result, you indicated to the 
Minnesota Pollution Control Agency (MPCA) that 3M may be 
circumventing the Prevention of Significant Deterioration (PSD) 
regulations through these small projects. The MPCA, however, felt 
that these modifications were justified as separate modifications 
based on each 3M division pursuing its own research schedule.

EPAOAQ 0020602
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Although it is somewhat unclear, the response to the §114 request 
arguably supports 3M's justification. Yet in light of criteria 
for identifying circumvention situations, as further explained 
below, the Stationary Source Compliance Division (SSCD) believes 
the source may not have been permitted properly for its 
modifications.

EPA Policy and Authority

EPA stated in the June 28, 1989 Federal Register notice on 
the definition of federally enforceable (54 FR 27274) and in its 
June 13, 1989 guidance on 'Limiting Potential to Emit in New 
Source Permitting' that it is not only improper but also in 
violation of the Clean Air Act to construct a source or major 
modification with a minor source permit when there is intent to 
operate as a major source or major modification. Permits with 
conditions that do not reflect a source's planned mode of 
operation are sham permits, are void afc initio, and cannot shield 
a source from the requirement to undergo preconstruction review. 
40 CFR §52.21(r)(4) requires application of NSR requirements to a 
source that asks for a relaxation of permit limits which would 
make the source major. EPA stated that it will require 
application of §52.21(r)(4) even where a source legitimately 
changes a project after finding it cannot comply with the 
operating restrictions which were taken in good faith.

Generally in 'sham' permitting, a source attempts to 
expedite construction by securing minor source status through 
permits containing operational restrictions from which the source 
intends to free itself shortly after completion of construction 
and commencement of operation. Such attempts are treated as 
unlawful circumvention of the preconstruction review requirements. 
Similarly, attempts to expedite construction by securing several 
minor source permits and avoiding major modification requirements 
should be treated as circumvention. A memorandum dated 
September 18, 1989 from John Calcagni to William Hathaway stated 
this position (see Memorandum 4.42 in the NSR Guidance Notebook).

EPA stated in the 1989 Federal Register notice that it is not 
possible to set forth, in detail, the circumstances in which EPA 
considers an owner or operator to have evaded preconstruction 
review through minor permits, and thus subject itself to 
enforcement sanctions under §§113 and 167 from the beginning of 
construction. However, EPA will look to objective indicia to 
identify circumvention situations. For example, EPA provided 
examples of objective criteria in the June 13, 1989 guidance on 
limiting potential to emit. EPA also stated some criteria in the 
Federal Register notice which include; the filing of an 
application for a federal PSD permit at or near the same time as a 
state minor source permit; the economic realities surrounding a 
transaction; and projected levels of operation as portrayed to 
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lending institutions and other records of projected demand and 
output. EPA stated that where it appears obvious that a proposed 
source or modification, by its physical and operational design 
characteristics, could not economically be run at minor source 
levels for an appreciable length of time, EPA will consider minor 
source limits taken by the source unrealistic and sham.

Specific Criteria

Similar to the 1989 guidance, this memorandum provides 
criteria to permitting and enforcement authorities to apply when 
making determinations whether a source is circumventing major NSR 
through the minor modification process.

1. Filing of more than one minor source or minor 
modification application associated with emissions increases at a 
single plant within a short time period.

If a source files more than one minor source permit 
application simultaneously or within a short time period of each 
other, this may constitute strong evidence of an intent to 
circumvent the requirements of preconstruction review. 
Authorities should scrutinize applications that relate to the same 
process or units that the source files either before initial 
operation of the unit or after less than a year of operation. The 
September 18, 1989 memorandum from John Calcagni to William 
Hathaway states that two or more related minor changes over a 
short time period should be studied for possible circumvention.

2. Application of funding.

Applications for commercial loans or, for public utilities, 
bond issues, should be scrutinized to see if the source has 
treated the projects as one modification for financial purposes. 
If the project would not be funded or if it would not be 
economically viable if operated on an extended basis (at least a 
year) without the other projects, this should be considered 
evidence of circumvention.

3. Reports of consumer demand and projected production 
levels.

Stockholder reports, reports to the Securities and Exchange 
Commission, utility board reports, or business permit applications 
should be reviewed for projected operation or production levels. 
If reported levels are necessary to meet projected consumer demand 
but are higher than permitted levels, this is additional evidence 
of circumvention. 
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4. Statements of authorized representatives of the source 
regarding plans for operation.

Statements by representatives of the source to EPA or to 
State or local permitting agencies about the source's plans for 
operation can be evidence to show intent to circumvent 
preconstruction review requirements.

5. EPA's own analysis of the economic realities of the 
projects considered together.

EPA may determine that it is reasonable to expect that 
company management would coordinate the planning and execution of 
projects considering their intrinsic relationship with each other 
(physical proximity, stages of production process, etc.) and their 
impact on economic viability of the plant (scheduling down time in 
light of production targets, economies of scale, etc.).

Analysis of 3M-Maplewood

Although 3M applied for and received several minor source 
permits within 18 months, in response to the §114 request, 3M 
stated that independent divisions at the plant made the funding 
decisions for each independent project and that each project is 
independently viable. Thus, they suggest, the projects are not 
part of an attempt to circumvent preconstruction review. 3M and 
Minnesota have indicated that the divisions' actions should be 
reviewed separately and should not be treated as parts of a whole. 
However, the law plainly treats the Maplewood plant as one major 
emitting facpity for NSR purposes. The NSR regulations do not 
provide special treatment because it is a research and development 
plant. Further, given the nature of this source, under normal 
conditions, a certain level of production or research development 
of new products can be expected. Although the NSR program 
generally allows sources to modify below significance levels 
without aggregating other contemporaneous net increases, sources 
cannot use the minor modification process to circumvent major 
modification requirements.

Where a source is permitted for several minor modifications 
that may in good faith be intended to be'separate but result in 
the source's aggregate increases to be major even considering 
decreases over a short time period (e.g., one year or 18 months), 
the modifications may require major new source review. Such 
modifications could require NSR if they are viewed as being 
consistent with the source's overall production goals or plans for 
a short planning period. In other words, 3M should not benefit 
from the absence of a plant-wide production plan. Given the 
nature of the plant's work, 3M may be able to reasonably 
anticipate that modifications will occur within a relatively short 
period of time.
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Reports on consumer demand and projected production or 
emission levels may provide evidence that this plant is expected 
to modify regularly in response to such demands or research needs. 
Some minimum level of research activity and commensurate 
emissions, source-wide, perhaps could be expected from year to 
year, as would be expected to keep the 3M plant productive or 
operable. These emissions and therehy modifications cannot be 
presumed to be independent given the plant's overall basic purpose 
to support a variety of research and development activities. 
Therefore, even though each research project may have been 
individually conceived and separately funded, it is appropriate to 
look at the’ overall expected research activity in assessing NSR 
applicability and enforcement.

Without regard to whether 3M intended to circumvent NSR 
requirements, this source and the State should discuss alternative 
permitting that could minimize the uncertainty of intent. 
Although we cannot require aggregation of all de minimis net 
increases, we believe that net increases should be aggregated for 
each "planning period' of the plant. One way to treat this source 
is to set a plant-wide emissions level, that can be raised only by 
going through major NSR. Recently, we worked with you and the 
MPCA to develop a plantwide emissions cap permit for a 3M facility 
in St. Paul. Although there are a number of concerns that must be 
addressed in such an approach, we believe that the source and the 
State would benefit from the certainty that such an approach 
provides.

If you have any questions regarding this matter, please 
contact Clara Poffenberger at (703) 308-8709.

cc: Karen Schapiro, OE
Greg Foote, OGC 
Bill Lamason, AQMD 
Air Division Directors 
NSR contacts
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NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No. 2:10-cv-13101 -BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION III .

1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

Mr. Mark Wejkszner, Manager
Air Quality Program
Northeast Regional Office
Pennsylvania Department of Environmental Protection
2 Public Square
Wilkes-Barre, PA 18711-0790

Re: Northampton Generating Company PSD/NSR Analysis

S 0 2010

Dear: Mr. Wejszner:

On March 16, 2009, the Pennsylvania Department of Environmental Protection 
(PADEP) submitted a draft plan approval for the Northampton Generating Company. On 
June 5, 2009, the Environmental Protection Agency (EPA) submitted comments on the 
draft plan approval, specifically regarding the New Source Review (NSR)/Prevention of 
Significant Deterioration (PSD) applicability determina.tion. In our comments we 
determined that there were errors in the NSR/PSD applicability analysis. Both the 
PADEP and Northampton responded to EPA’s comments and submitted additional 
information on the project and the company’s interpretation of certain provisions in 40 
CFR 52.21. We have concluded our review of that information and would like to provide 
further clarification supporting our initial conclusions with respect to the project proposed 
in the plan approval for Northampton.

Background

The company operates a steam electric generating plant with one circulating fluidized 
bed (CFB) boiler that combusts anthracite culm and up to 50 percent by weight for any of the 
following: anthracite coal, bituminous coal, petroleum coke, paper processing residual, 
virgin wood chips, high carbon ash and tire-derived fuel. /He current permit places a ton- 
per-hour cap on each of the above fuels (through a PSD analysis conducted in 2007), limits 
charging rate for all fuels combined to 105 tons per hour, and limits allowable heat input to 
10,038,960 million British thermal units per year (MMBtu/yr) or 1146 MMBtu/hr. 
Continuous emissions monitors (CEMs) are in place for opacity, SO2, NOx and CO. The 
source is located in a moderate nonattainment area for ozone and is considered a major 
source for NOx under NSR. The Northampton facility also is a major PSD source.

EPA5 DTE1RFP226629



2:1 O-CV-13101-BAF-RSW Doc# 117-21 Filed 07/18/11 Pg 3 of 9 Pg ID 5608

EPA Comments

The draft Plan Approval proposes to increase allowable heat input to 11,703,360 
MMBtu/yr (1336 MMBtu/hr), keep the current annual permit limits for all pollutants except 
CO, and to change the CO limit from 753.4 tons per year (tpy) to 747.0 tpy to avoid being 
subject to PSD. An increase in heat input limits is proposed to produce more electricity. _

Fine Particulate Matter (PM2.51

On May 16,2008, EPA published final regulations implementing NSR/PSD for 
PM2.5. Upon the effective date of the rule (July 15,2008) Pennsylvania was required to 
immediately implement 40 CFR part 51 Appendix S for PM2.5 nonattainment areas and the 
revised 40 CFR 52.21 for attainment areas/unclassifiable areas. Subsequent to the effective 
date of the rule, EPA received a petition for reconsideration for various aspects of the rule, 
including grandfathering of applications submitted prior to the effective date for the purposes 
of using the PM 10 surrogate policy. EPA has granted that petition and has also stayed the 
provision allowing grandfathering of applications. Therefore, all pre-construction permits 
issued in Pennsylvania after July 15, 2008, must implement the new rules and may no longer 
rely on the PM 10 surrogate policy.

Neither the plan approval nor the Technical Review Memo for this project addressed 
the impact of the project on emissions of PM2.5. It is our assumption that PADEP and 
Northampton included only a PSD analysis for PMIO on the basis of EPA’s former PMIO 
surrogate policy. As noted above, pre-construction permits in Pennsylvania may no longer 
rely on the surrogate policy and all plan approvals must include an NSR/PSD analysis for 
both PMIO and PM2.5.

PSD Applicability for CO

The company may elect to use either projected actual emissions or potential to emit 
(PTE) to estimate post-change emissions. CFR 52.21(b)(41)(ii)(d). The company elected to 
use projected actual emissions (PAE) in performing the actual-to-projected-actual 
applicability test as allowed under 40 CFR 52.21 (a)(2) (iv)(c). Note that for either approach 
baseline actual emissions (BAE) must be used and based on the information submitted, the 
BAE of carbon monoxide for the CFB appears to be 495.5 tpy. Below we provide general 
comments and analysis regarding the requirements of the applicability test using either PAE 
or PTE to estimate post-change emissions...........  ........... ........... ..... ...... ■ ___ __

Applicability Test Using Projected Actual Emissions (PAE)

The PAE means the maximum annual rate, in tons per year, at which the CFB is 
projected to emit a regulated NSR pollutant in any one of the five years (12-raonth period) 
following the date the CFB resumes regular operation after the project, or in any one of the 
ten years following that date, if the project involves increasing the emissions units design 
capacity or its potential to emit that regulated NSR pollutant and full utilization of the unit 
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would result in a significant emissions increase or a significant net emissions increase at the 
major stationary source. See 40 CFR 52.21 (b)(41)(i).

Examples of factors that should be considered by the company in calculating PAE 
include, but are not limited to, projections of heat input, planned outages, projected hours of 
operation, and fuel mix. In addition, the company must consider all relevant information as 
outlined in 40 CFR 52.21(b)(41)(ii)(a) and (b), including historical operational data, 
quantifiable fugitive emissions, and emissions associated with startups, shutdowns, and 
malfunctions. For this CFB, which is a steam electric generating unit, the company is also 
required under 40 CFR 52.21 (r)(6)(i) and (ii) to submit the bases of the applicability 
determination, including the baseline actual emissions, the PAE, the amount of emissions 
excluded under 40 CFR 52.21 (b)(41)(ii)(c) and an explanation for why such amount was 
excluded, and any netting calculations, if applicable. For emissions excluded from the PAE, 
the company must demonstrate that such emissions could have been legally and physically 
accommodated before the project and are unrelated to the project. It is important to note that 
both of these requirements must be met for any emissions to be excluded. The company is 
required to submit all this information to the PADEP prior to beginning actual construction.

To our knowledge, the information used and other bases for the company’s 
calculation of PAE has not been provided by the company to either the PADEP or to EPA 
Region 3. It is our understanding that the company has proposed a PAE level simply on the 
basis of calculating a level that would result in emissions increases from the project that are 
below the PSD significance levels. The company has not shared the expected utilization, fuel 
mix, demand growth, etc. and other information needed to properly make a projection of 
actual emissions. Therefore, EPA can not provide its views on this specific proposed 
applicability determination xmtil this information is provided.

In order to properly use PAE to make an applicability calculation, the company first 
needs to project how they intend to operate after the change, including but not limited to how 
much the unit(s) will be used (demand growth) and the mix of fuels or other inputs necessary 
to achieve the projected use. The company must also identify the associated emissions rates 
based on the unit’s operational capabilities following the change taking into account any 
legally enforceable restriction that could affect the hourly emission rate following the 
change.' Then, based on the operation or utilization projections and the associated emission 
rates, the company should calculate the maximum expected post-change emissions in tons 
per year for each NSR regulated pollutant.^ For clarification, the following are the steps 
necessary to determine whether a project will result in a significant increase in emissions, 
using projected actual emissions. .......

‘ Examples of legally enforceable restrictions are MACT, NSPS, and synthetic minor permit limits that 
restrict the level of the pollutant at issue. * 
/   Because PAE is based on the company’s expected operations, it is generally inappropriate to rely on 
allowable emissions to project post-change emissions that the unit(s) is physically incapable of achieving. For 
example, if an emissions unit has a 700 tpy emissions limitation, but other physical or operational restrictions on 
the unit would preclude it from ever emitting at this level, then it would be inappropriate to use this level for 
PAE.

' 3
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Step I. Calculate BAE for all existing units affected by the project.

Step 2. Calculate the maximum annual emission rate in tons per year, over the 
five years (in some cases 10 years) after the change, considering all relevant 
information, including fugitive emissions and start-up, shut-down, and malfunctions. 
52.21(b)(41)(i)and(ii)(a)and(/,),

Step 3. Examine the portion of post-change emissions and determine if any of 
such emissions above the baseline are not related to the project. If any of the 
emissions are not related, and the emissions unit(s) could have emitted at this level 
before the change if operated as projected, then those emissions may be excluded 
from the PAE calculation. This determination must consider such things as the 
currently permitted operational limits, emission rate limits, maximum firing rates, and 
allowable amount of each fuel that could be fired, and the expected mode of 
operations. A source may only subtract emissions from the maximum annual 
emission rate determined in Step 2 if those emissions could have been legally and 
physically accommodated during the barline period and are unrelated to the change. 
52.21(b)(41)(ii)(c).

Step 4. Subtract the BAE fi'om the emissions derived in Step 3.

. Step 5. Compare the emissions increase from Step 4 to the significance level for
. each pollutant. .

EPA has observed that a common mistake is to assume that a unit "could" have 
emitted up to its permitted amount during the baseline period and this is the amount that can 
be excluded from the PAE. This notion and any variation of this notion is incorrect. 
Excluded emissions from the PAE must satisfy two criteria. First, a facility can only subtract 
that portion of the projected actual emissions that the unit(s) could have already physically 
and legally emitted during the baseline period. For instance, a facility is permitted to bum 
coal with a sulfur content up to two percent but actually bums coal with one percent sulfur 
during the baseline period. The company bases the projected actual emissions on continuing 
to bum one percent sulfur coal. Emissions that can be excluded would be limited to 
emissions associated with burning one percent coal, regardless of the limit that would allow 
them to bum a higher sulfur coal. In other words, the emissions that “could have been 
accommodated” are not defined by all the many different operating conditions that could 
have occurred during the baseline period; rather emissions that may be excluded are limited .  
by the proposed operating conditions used to project emissions into the future.

Second, the facility must be able to demonstrate that excluded emissions are 
completely unrelated to the project. As an example, a facility that proposes to switch fi-om 
one fuel to another may be able to demonstrate that all of the projected emissions after the 
change could have occurred during the baseline period using the original fuel type. However, 
for this example none of the projected maximum annual emissions from the new fuel can be 

4
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excluded because all of the emissions that will occur after the project are related to the 
change in fuel.

At?plicabilitv Test using Potential to Emit (PTE)

40 CFR §52.21(b)(4) describes PTE as (among other things):

The maximum capacity of a stationary source to emit a pollutant under its physical or 
operational design. Any... operational limitation on the capacity of the source to emit 
a pollutant... shall be treated as part of its design if the limitation... is federally 
enforceable.

The PSD rules at 40 CFR §52.21 (b)(4 l)(ii)(d) state that PTE may be used to 
determine an emissions increase in lieu of PAE. Furthermore, a facility that chooses to use 
PTE instead of PAE for its PSD applicability determination must choose to elect a synthetic 
minor permit limit to avoid triggering PSD if its PTE after the project results in a significant 
emissions increase. In the latter situation, the regulations provide no opportunity for a source 
to exclude emissions in the PTE calculations. Using CO from the CFB as an example, the 
synthetic minor limit needed to avoid PSD for CO would be derived as follows:

BAE + [less than significance level] = 496.55 tpy + < 100 tpy == < 596.55 tpy

The resulting synthetic minor limit must be legally and practicably enforceable, 
consistent with EPA’s policy on PTE.

Impact of Other Pollutants on PSD Applicability

The company is seeking an increase in the heat input limits to accommodate changes 
in CO emissions over time. As explained in the additional information submitted by the 
company’s consultant:

“The facility bums primarily anthracite culm and the quality of the culm available as 
different waste coal sites are reclaimed can vary significantly over time. As fuel 
quality degrades CO emissions increase. The facility contends that it needs its 
existing permit limit to accommodate the worst case fuel it may need to bum in the 
future. Indeed a review of the operating data for the plant shows that a 3 sigma 
analysis over a recent 39 month period shows the upper 3 sigma limit of CO 

 emissions at 0.143 Ib/MMBtu, within 3 5 tons of the existing permit limit at full 
capacity.”

When this unit triggered PSD, the permit imposed BACT limits on CO of 0.15 
Ib/MMBtu, 172 Ib/hr and 753.4 tpy. It appears that, rather than being unable to operate 
within the heat input restriction, the facility is actually concerned with being able to 
consistently comply with BACT as different waste piles are reclaimed. This is supported by 
the information submitted by the company. Baseline actual CO emissions for the unit are

5
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496.55 tpy using a baseline period of2006-2007. The average annual heat input for the same 
time period is 9,537,205 MMBTU. The facility is proposing to increase the heat input to 
11,703,360 MMBtu, a difference of 2,166,155 MMBtu or 23 percent over the average 
baseline heat input. However, emissions are projected to increase over baseline by 50 
percent.

Even more instructive as to the intent of this project, the company has used the actual- 
to- potential test for the other NSR regulated pollutants and is not proposing to change any of 
the cunent short or long term emissions limits, including the heat input limits. As the 
attached table shows, the increase in heat input is impossible to achieve without exceeding 
the permit limits for NOx and SO2, using either the actual average emissions factors or the 
permitted emissions factors for these pollutants. In fact, for the unit to increase the heat input 
to 11,703,360 MMBtu, the average NOx emission factor could not exceed 0.07 Ibs/MMBtu, 
a 30 percent decrease from the permitted level and a 26 percent decrease from the actual 
average baseline emissions factor. Similarly, the average SO2 emission factor could not 
exceed 0.09 Ib/MMBtu in order to accommodate the increase in heat input, which is 43 
percent lower than the current permitted emission rate and 22 percent lower than the average 
baseline emission factor.

Although NSR/PSD applicability determinations are performed on a pollutant by 
pollutant basis, any restriction that would prevent a unit from actually reaching a projected 
level of utilization cannot be ignored. In this case, based on our analysis above, it appears the 
proposed increase in heat input is not achievable without exceeding the emission limits for 
NOxandSO2.

Conclusion

As proposed, the draft plan approval and underlying NSR/PSD applicability 
determination for the changes at the Northampton facility "do not demonstrate compliance 
with federal NSR requirements. Therefore, the draft plan approval should not be issued. If 
you have any questions or would like to discuss these issues further, please don’t hesitate to 
contact me at 215-814-3297 or Gerallyn Duke at 215-814-2084.

irectorlanne McNally, Acting Associate 

 

Office of Permits Air Toxics

Attachment

Cc: Krishnan Ramamurthy, PADEP

6
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Northampton Generating Station

Year Actual 
Emissions 
(tons/yr)

Total 
Annual 
Heat 
Input 
(MMBtu)

Average 
Actual 
Emission 
Factor 
(Ib/MMBtu)

Permit limit 
(Ib/MMBtu)

PTE­
Average 
Emission 
Factor 
(tons/yr))

PTE- 
Permitted 
Emission 
Factor 
(tons/yr)

Current 
Annual 
Limit 
(tons/yr)

■ ' >JOx
2005 401,4 8732180 0.092 0.1 538.0 585.2 449.5
2006 419.6 10003990 0.084 0.1 490.9 585.2 449.6
2007 384.0 9070420 0.085 0.1 495.5 585.2 449.6

SO2
2005 503.1 8732180 0.115 0.129 674.3 754.9 557.8
2006 534,5 10003990 0.107 0.129 625.3 754.9 557.8
2007 485.4 9070420 0.107 0.129 626.3 754.9 557.8

7
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
)

Plaintiff, )
)

and )
)

NATURAL RESOURCES DEFENSE )
COUNCIL, and SIERRA CLUB )

)
Plaintiff-Intervenors )

V. )
)

DTE ENERGY COMPANY, and )
DETROIT EDISON COMPANY )

)
Defendants. )

Civil Action No. 2:10-cv-13101-BAF-RSW

Judge Bernard A. Friedman

Magistrate Judge R. Steven Whalen

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS MOTION FOR PARTIAL 
SUMMARY JUDGMENT ON THE LEGAL STANDARDS AT ISSUE IN THIS CASE
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CHAPTER 4
APPLICABILITY TESTS BASED 

ON EMISSIONS CHANGES
In This Chapter:
• Actual to Potential Test
• Actual to Projected Test
• Recordkeeping and Reporting Requirements
• Permit Content
• Examples

DECO 000000041



2:10-cv-13101-BAF-RSW Doc# 117-22 Filed 07/18/11 Pg 8 of 18 Pg ID 5622

DECO 000000042



2:1 O-CV-13101-BAF-RSW Doc# 117-22 Filed 07/18/11 Pg 9 of 18 Pg ID 5623

CHAPTER 4: APPLICABILITY TESTS BASED ON
EMISSIONS CHANGES

Having established the methodology for determining Baseline Actual Emissions in 
Chapter 3, we are ready to take on the two most common PSD applicability 
determinations - the Actual to Potential Emissions Test (A2P) and the Actual to 
Projected Actual Emissions Test (A2A).

Other applicability tests exist for special Categories Of sources. The Clean Unit test 
applies to changes at emission units that have been designated as Clean Units. Clean 
Units will be covered in Chapter 5. For facilities operating under a Plantwide 
Applicability Limit (PAL) PSD does not apply at all unless the facility wishes to increase 
its emissions above the PAL. PAL’s will be covered in Chapter 6.

As outlined in Chapter 2, PSD applicability for changes that involve only new emission 
units is determined using the A2P. For changes that involve only existing emission 
units, PSD applicability is determined using either the A2A or the A2P. PSD applicability 
for changes that involve some new and some existing emission units is determined 
using the hybrid test. We will cover these three applicability tests in order - Actual to 
Potential (A2P), Actual to Projected Actual (A2A) and Hybrid.

Actual to Potential Emissions Test

The Actual to Potential Emissions Test (A2P) ran be used for 
projects involving new or existing emission units. For new 
emission units, it is mandated as the only method for 
determining PSD applicability. The A2P involves comparing 
the potential to emit of each emission unit affected by a project 
to its BAE. The A2P is used to determine the emissions 
increase from the proposed project - not the net emission 
increase. It is only used for the first half of the two-step PSD 
applicability determination.

Helpful Hint:

Be sure to carefully 
define the project 

Identify ALL affected 
emission units.

Potential to emit is defined in 40 CFR 52.21 (b)(4) as:

The maximum capacity of a stationary source to emit a pollutant under 
its physical and operational design. Any physical or operational 
limitation on the capacity of the source to emit a pollutant, including air 
pollution control equipment and restrictions on hours of operation or on 
the type or amount of material combusted. Stored, or processed shall be 
treated as part of its design if the limitation or the effect it would have on 
emissions is federally enforceable.

According to this definition,: an emission unit’s permit-limited emissions (i.e., allowable 
emissions) after the proposed project represent its potential to emit. Therefore, many 
facilities choose to accept permit limits in order to avoid becoming subject to PSD. 
Permit limits that accomplish this process of limiting out of PSD are called “Synthetic 
Minor” limits. Projects that are limited out of PSD applicability are also referred to as

Applicability Tests Based on Emissions Changes 4-1
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“Synthetic Minor.” Future changes to a Synthetic Minor source or project may result in a 
re-evaluation of the original PSD applicability determination.

If the sum of the post-project potential emissions for all affected emission units exceeds 
the BAE by greater than the appropriate PSD applicability threshold, the proposed 
project may be subject to PSD depending on the magnitude of the net emissions 
increase. If the potential emissions of all affected emission units after the proposed 
project exceed the BAE by less than the appropriate applicability threshold, no further 
evaluation is necessary - the project is not subject to PSD.

The A2P is the traditional applicability determination method used by all sources prior to 
the March 3, 2003 NSR reforms. This method, when applied to existing emission units 
tends to overstate the magnitude of the emission increase associated with a particular 
project. The permitted, allowable emissions after a project do not always represent the 
emissions increase that results from that change. It often represents the increase from 
that change plus any production capacity that was not being used during the baseline 
period.

For example, consider a natural gas fired boiler that emits nitrogen oxides (NOx) at 
75 pounds per hour and has consistently operated 7200 hours per year. This boiler will 
generate NOx emissions of 270 tons per year. The boiler’s permit limits emissions to the 
equivalent of 8760 hours per year, or 328.5 tons per year. If a project were undertaken 
that would increase the boiler’s emission rate from 75 to 80 pounds per hour, the 
potential emissions would increase from 328.5 to 350.4 tons per year.

For this project, the A2P would measure the increase as 350.4 tons per year (potential) 
minus 270 tons per year (BAE) or 80.4 tons per year. However, because the increase in 
hourly emissions will not automatically result in an increased boiler utilization, most of 
the calculated difference between potential emissions and BAE result from unused 
capacity utilization (i.e., operation beyond 7200 hours per year).

This aspect of the A2P has frustrated industry for many years. Even small changes can 
be counted as major modifications and subject to PSD. Therefore, in its reforms to NSR, 
USEPA has developed another applicability test - the Actual to Projected Actual 
Emissions Test (A2A).

Actual to Projected Actual Emissions Test

Do not Forget:
To properly define the 
project. Identify ALL 

affected emission units

The Actual to Projected Actual Emissions Test (A2A) is a 
more complicated evaluation than the A2P. The A2A was 
developed in an effort to evaluate PSD applicability based 
only on the emission increases that are attributable to a 
proposed project. Other increases, such as emission 
increases due to changes in business demand (i.e., 
capacity utilization) unrelated to the proposed project, are 
not counted. However, increases in capacity utilization 
that will result from the proposed project are counted. For 
example, when a proposed project is necessary in order to 

handle a projected increase in business demand, then the emissions associated with 
that increased capacity utilization are attributed to the project.
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The A2A involves comparing projected actual emissions from all affected emission units 
with the BAE from the affected emission units. The A2A cannot be used with new 
emission units. Because this applicability test involves estimates of future business 
activity, it requires a substantial amount of documentation. The future estimates must be 
available in public documents, or confidential business information, on which the facility 
is basing its business decisions. Future estimates generated for the purposes of the 
applicability test are not acceptable.

The procedures for determining projected actual emissions are set forth in the PSD 
regulations under 40 CFR 52.21 (b)(41).

Step 1 — Determine the projection period

The projection period begins on the date the affected emission unit resumes regular 
operation after completion of the proposed project. Typically, the projection period must 
encompass the first five years after resuming regular operation. Under certain 
circumstances, the projection period will encompass the first ten years after resuming 
regular operations. The following flow chart outlines the decision-making process to 
determine whether the projection period will be five or ten years:

START

No

Does the Project Increase 
the Emission Unit’s Design 

Capacity? Yes

Projection Period Equals Y'

Yes

Does the Project Increase 
the Emission Unit’s Potential 

to Emit?

Yes

Will Full Utilization of the 
Emission Unit Result in a 

Significant Emissions 
Increase or a Significant Net 

Emissions Increase?

No

No Projection Period Equals 
Five Years
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Resuming regular operation means that construction and initial shakedown of the 
modified emission unit has been completed. The PSD regulations, in general, allow 180 
days to be counted as the initial shakedown period.

Step 2 - Develop an initial projection

The actual annual emissions associated with the projected level of business activity in 
each year of the projection period must be determined. The projected level of business 
activity must be based on existing, available information as described above. 
Documentation must be made available to the MDEQ to support any projection.

Projections may be based on:

• Historical operating data (i.e., trends). Documentation must be provided to 
support the projected continuation of any trend throughout the projection period.

• The company's own representations. Existing available documentation must be 
provided demonstrating that the company has made such representations to the 
public, to its shareholders, to its board or to its parent company.

• The company’s expected business activity and the company’s highest projections 
of business activity. As before, existing available documentation must be 
provided demonstrating that the company has established such expectations and 
made such projections for business purposes.

• The company’s filings with state and federal regulatory authorities. Copies of 
such filings must be provided.

• Any other enforceable documentation that may include projections of business 
activity during the projection period (e.g., compliance plans).

The projection is an estimate of business activity. Once established, the actual annual 
emissions that correspond to that level of business activity must be calculated. The 
absence of adequate documentation will nullify the projection. In such a situation, the 
A2A will not be allowed and the facility must use the A2P.

Step 3 - Adjustments to the initial projection

Fugitive emissions, if they can be quantified, must be included in the projected actual 
emissions. Additionally, emissions associated with startups, shutdowns and 
malfunctions must be included in the projected actual emissions.
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Step 4 - Excluded emissions

Emissions increases that are not related to the specific proposed project may be 
excluded from the projected actual emissions. These emissions can be identified as 
those that:

Could have been accommodated during 
the selected 24-month baseline period by 

the pre-modified emission units

Are not related to the proposed project

Emissidhs that could have been accommodated are hot the baseline period allowable 
emissions for the affected emission units. They are the level of emissions from the pre­
modified emission units operating at the projected level of business activity. Any permit 
or regulatory restrictions on the operation of the affected emission units must be taken 
into consideration when determining excludable emissions.

Determining whether certain emissions increases are related to the proposed project will 
be a case-by-case determination. For example, if a widget manufacturing process is 
being modified to accommodate the production of gadgets as well as widgets, then any 
projected emissions that will result from the continued manufacture of widgets are not 
related to the modification - they would have occurred anyway.

Step 5 - Determine projected emissions increase

Reminder:

A2P B Actual to Potential applicability test 
AZA = Actual to Projected Actual applicability test

Rrpjectioris must be developed for each year, not necessarily a calendar year, during the 
projection period. Each 
of these projected levels 
of actual annual 
emissions must be 
compared with the 
greater of: the excludable 
emissions; or, the BAE to 
determine the magnitude 
of the resulting emissions 
increase. PSD applicability will be based on the highest emissions increase calculated 
in this way (i.e., the highest projected increase).

Applicability Tests Based on Emissions Changes 4-5

DECO 000000047



2:1 O-CV-13101-BAF-RSW Doc# 117-22 Filed 07/18/11 Pg 14 of 18 Pg ID 5628
PSD Workbook - October 2003

A2A Recordkeeping and Reporting Requirements

Prior to beginning actual construction on a proposed project, a facility must record the 
following information:

• A description of the project;
• Identification of each affected emission unit;
• A description of the applicability test used; including,

o The BAE;
o The projected actual emissions;
o The amount of excluded emissions;
o The reason for excluding that amount; and,
o Any netting calculations, if applicable.

The PSD regulations (i.e. 40 CFR 52.21 (r)(6)) only require this information to be 
recorded if there is a “reasonable possibility” that the project may result in a significant 
emissions increase. Further, the PSD regulations only require this information to be 
submitted to the MDEQ for EUSGUs. However, the MDEQ’s minor source permitting 
program - Rule 201 - requires this information to be submitted for all sources as part of 
a complete Permit to Install application before beginning actual construction on the 
proposed project.

After resuming normal operation following completion of the project, the PSD regulations 
also require the facility to monitor the emissions of any regulated NSR pollutant that 
could increase as a result of the project and that are emitted by any of the affected 
emission units. In addition, annual emissions, in tons per year, are required to be 
calculated at the end of each year following the date that normal operation resumes after 
completion of the project. These monitoring and emission calculation requirements shall 
continue for each year of the projection period.

For EUSGU’s, a report of each affected emission unit’s annual emissions must be 
submitted to the MDEQ within 60 days after the end of each year of the projection 
period. For non-EUSGU's, a report is only required for those years in which actual 
annual emissions exceed the BAE by more than the significance threshold and differ 
from the pre-construction projected emissions. Such a report for non-EUSGU’s must 
include:

• The name, address and telephone number of the facility;
• The calculated annual emissions; and,
• Any other information the owner or operator wishes to include in the report (e.g., an 

explanation why the emissions differ from the projection).

All such information, whether it is required to be submitted to the MDEQ or not, is 
required to be maintained on site and made available for review upon request, by the 
MDEQ.

The circumstances that lead to the submittal of this report (i.e., actual emissions exceed 
BAE by more than the significant threshold and differ from the projection) do not 
automatically constitute a violation of PSD. There are many legitimate circumstances 
under which this could occur. The most obvious is that business growth exceeds the
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projected growth rate. In this case, the fact that business turns out to be better than 
expected is not a violation of PSD. The growth, if it had been accurately projected, 
would have resulted in excluded emissions and the conclusions of the original PSD 
applicability determination would not have changed. The submittal of this report will only 
trigger an evaluation of the circumstances to determine if a PSD violation may have 
occurred.

Permit Content

Facilities using the A2A will be required by permit conditions to conduct the monitoring 
and emission calculations, and to keep and maintain the records described above. The 
projected actual emissions will not be instituted as an enforceable permit requirement. 
However, it will likely find its way into the permit for informational purposes only.

EXAMPLES:

Following are several examples to help clarify the A2A. These examples are built on the 
boiler example used above to illustrate the A2P. The bOiler emits NOx at 75 pounds per 
hour and has consistently operated very near 7200 hours per year throughout the ten- 
year baseline look back period. The BAE is: 7200 hr/yr x 75 Ib/hr x 1 ton/2000 lb = 270 
tons/yr.

The proposed project will increase the hourly emission rate from 75 to 80 pounds per 
hour.

For all of the following examples, the first step, determining the projection period Is the 
same. The proposed project increases the emission unit’s potential to emit from 75 to 
80 pounds per hour. Using the A2P, operation of the emission unit for the allowed 8760 
hours per year would represent an emissions increase greater than the 40 ton per year 
significant threshold:

8760 hr/yr x 80 Ib/hr x 1 ton/2000 lb = 350.4 tons/yr 
- 7200 hr/yr x 75 Ib/hr x 1 ton/2000 lb = 270.0 tons/vr

= 80.4 tons/yr

Because the potential emissions increase and full utilization would result in a significant 
emissions increase, the projection period must be ten years.

step 2 - Develop an initial projection

The company utilizes the consistent historical operating trend to project a continued 
boiler utilization, alter the project of 7200 hours per year Documentation is provided 
showing m addition to the past trend, that future natural gas contracts indicate the 
company is not intending any significant increases in boiler utilization Further, internal
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Example 1 continued' |

projected. Therefore, the initial projected actual emissions are |

7200 hr/yr x 80 Ib/hr x 1 ton/2000 lb = 288 0 tons/yr

step 3 - Adjustments to the initial projection

Continuous NOx emission monitor records demonstrate that the emission unit does not I 
generate any excess emissions during the few startups and shutdowns it undergoes I 
each year Further no malfunctions have occurred in any of the past ten years I 
Therefore, no adjustments to the initial projected emissions are necessary

Step 4 - Excluded emissions J

Excluded emissions are those that are unrelated to the modification and were capable of 
being accommodated by the pre-modified emission unit These are, generally, the level 
of emissions that would have been emitted anyway - without the modification This! 
boiler was capable of accommodating emissions of 75 pounds per hour For this boiler, 
the first 75 pounds per hour at the projected level of capacity utilization are unrelated to 
the modification Therefore there are excludable emissions in the amount of

7200 hr/yr x 75 Ib/hr x 1 ton/2000 lb = 270 0 tons/yr

In this situation, the excludable emissions are the same as the BAE In the examples to 
follow, this will not always be true |

step 5 - Determine projected emissions increase |

Since the excludable emissions equal the BAE, the projected increase is determined by

288 0tons/yr - 270 0 tons/yr = 18 tons/yr

In this case, the proposed modification is less than the significant threshold and is not 
subject to PSD - netting is not required

'V vA? "v/, '‘Vs<?x‘c”'''4

step 2 - Develop an initial projection |

In this scenario, the company projects that their business will grow a total of five percent 
over the next ten years They document their projection with copies of an internal report 
provided to their parent company and their parent company's stockholder prospectus
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Example 2 continued 

both showing a five percent growth over the next ten years for this division of the

The projected level of emissions is equal to.

7200 hr/yr x 1 05 = 7560 hr/yr

7560 hr/yr x 80 Ib/hr x 1 ton/2000 lb = 302 4 tons/yr

Step 3 - Adjustments to the initial projection

Continuous NOx emission monitor records demonstrate that the emission unit does not 
generate any excess emissions during the few startups and shutdowns it undergoes 
each year Further no malfunctions have occurred in any of the past ten years 
Therefore no adjustments to the initial projected emissions are necessary

Step 4 - Excluded emissions

Excluded emissions are those that are unrelated to the modification and were capable of 
being accommodated by the pre-modified emission unit These are, generally, the level 
of emissions that would have been emitted anyway - without the modification This 
boiler was capable of accommodating emissions of 75 pounds per hour For this boiler, 
the first 75 pounds per hour at the projected level of capacity utilization are unrelated to 
the modification Therefore there are excludable emissions in the amount of

7560 hr/yr x 75 Ib/hr x 1 ton/2000 lb = 283 5 tons/yr

In this situation the excludable emissions are greater than the BAE

Step 5 - Determine projected emissions increase

Since the excludable emissions are greater than the BAE the projected increase is

302 4 tons/yr - 283 5 tons/yr = 18 9 tons/yr

In this case the proposed modification is less than the significant threshold and is not 
subject to PSD - netting is not required

step 2 - Develop an initial projection

In this scenario, the company projects that their business will grow a total of ten percent 
over the next ten years They document their projection with copies of an internal report 
provided to their parent company and their parent company's stockholder prospectus

Applicability Tests Based on Emissions Changes 4-9

DECO 000000051



2:1 O-CV-13101-BAF-RSW Doc# 117-22 Filed 07/18/11 Pg 18 of 18 Pg ID 5632
 PSD Workbook - October 2003

Example 3 continued

both showing a ten percent growth over the next ten years for this division of the 
company The documentation also shows that the expected growth is due to the 
introduction of a new product The manufacture of the new product is the reason the 
boiler IS being modified.

The projected level of emissions is equal to

7200hr'yrx 1 10 = 7920 hr/yr

7920 hr/yr x 80 Ib/hr x 1 ton/2000 lb = 316 8 tons/yr

Step 3 - Adjustments to the initial projection

Continuous NOx emission monitor records demonstrate that the emission unit does not 
generate any excess emissions during the few startups and shutdowns it undergoes 
each year Further, no malfunctions have occurred in any of the past ten years 
Therefore, no adjustments to the initial projected emissions are necessary

Step 4 - Excluded emissions

Excluded emissions are those that are unrelated to the modification and were capable of 
being accommodated by the pre-modified emission unit These are generally the level 
of emissions that would have been emitted anyway - without the modification Because 
the increased utilization rate is due to the modification, it cannot be excluded 
Therefore, the excludable emissions are equal to the BAE in the amount of.

7200 hr/yr x 75 Ib/hr x 1 ton/2000 lb = 270 0 tons/yr

In this situation, the excludable emissions are equal to the BAE

Step 5 Determine projected emissions increase

Since the excludable emissions are equal to the BAE, the projected increase is

316 8 tons/yr - 270 0 tons/yr = 46 8 tons/yr

In this case the proposed modification results in a significant emissions increase A 
netting analysis must be conducted to determine if it also results in a significant net 
emissions increase before determining whether or not it is subject to PSD

Prepared by: Steve Zervas 
Air Quality Division 
Michigan Department of Environmental Quality
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